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United States Court of Appeals for the 
District of Columbia ! 


No. 6275. 


Fidelity Storage Company, Appellant^ 

vs. 

Clarence T. Kingsbury. 


a 


i 

Supreme Court of the District of Columbia. 


At Law. 

No. 81271. 

Clarence T. Kingsbury, Plaintiff, 

vs. 


Fidelity Storage Company, Defendant. 

i 

United States of America, 

District of Columbia , $$: 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the aboVe-entitled 
cause, to wit: 

1 Declaration . 


Filed May 16,1932. 

In the Supreme Court of the District of Columbia. 


Law. No. 81271. 

Clarence T. Kingsbury, Plaintiff, 


vs. 


Fidelity Storage Company, Defendant;. 

i 

The plaintiff, Clarence T. Kingsbury, sues the defendant, 
Fidelity Storage Company, with offices and doing business 

1—6275a 
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in the City of Washington, District of Columbia, for that 
heretofore, to wit, on September 23rd, 1929, the defend¬ 
ant received for the account of the U. S. Vending Machine 
Corporation or A. J. Woodruff, twenty (20) paper boxes 
numbered from one (1) to twenty (20) for storage in its 
warehouse in accordance with the terms of the warehouse 
receipt, a copy of which is attached hereto and hereby made 
a part hereof, marked “Plaintiff’s Exhibit A”, that there¬ 
after, said warehouse receipt was endorsed by the TJ. S. 
Vending Machine Corporation by A. J. Woodruff, General 
Manager, and by A. J. Woodruff, personally, and given to 
plaintiff; that thereafter the defendant was duly notified by 
plaintiff that the receipt had been endorsed to him and that 
he was the owner thereof, and was informed by defendant 
that the property set forth in said warehouse receipt was 
at that time in the possession of defendant at its ware¬ 
house ; that thereafter demand was duly made upon said de¬ 
fendant by the plaintiff for the property set forth in said 
warehouse receipt, which demand was and still is refused 
by defendant; that defendant has, by reason of the prem¬ 
ises, and in violation of plaintiff’s rights, wrongfully 
2 and unlawfully converted the property set forth in 
the warehouse receipt to its own use. 

Wherefore plaintiff brings this action and claims of and 
from the defendant the sum of Eighteen Hundred Dollars 
($1800.00), being the reasonable value of the property 
wrongfully converted by the defendant at the time of its 
conversion, plus interest thereon at the rate of six per cent 
per annum from the first day of June, 1931, until paid, ex¬ 
clusive of all set offs and just grounds of defense, besides 
costs of this proceeding. 

, JAMES C. WILKES, 
JAMES E. ARTIS, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

****** * 

Clarence T. Kingsbury, being first duly sworn on oath, 
deposes and says as follows: 

That he is the plaintiff in the above entitled cause and has 
personal knowledge of the facts and matters hereinafter 
set forth; that heretofore, the warehouse receipt of the 
Fidelity Storage Company, a copy of which is attached 
hereto, and hereby made a part hereof, marked “Plaintiff’s 
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! 

Exhibit A”, was endorsed on the back thereof bjy the U. S. 
Vending Machine Corporation by A. J. Woodruff, General 
Manager, and by A. J. Woodruff, personally, and delivered 
to affiant;that thereafter affiant duly notified defendant that 
said warehouse receipt had been endorsed by him and that he 
was the owner thereof, and was informed by defend- 

3 ant that the property set forth in said warehouse re¬ 
ceipt was at that time in the possession of defend¬ 
ant at its warehouse; that thereafter demand was duly made 
upon the defendant for the property set forth ini said ware¬ 
house receipt which demand was and still is jrefused by 
defendant; that defendant has, by reason of thp premises, 
and in violation of plaintiff’s rights, wrongfully and unlaw¬ 
fully converted the property set forth in said warehouse re¬ 
ceipt to its own use; that there is now due and owing by the 
defendant to the plaintiff the sum of Eighteen Hundred 
Dollars ($1800.00), being the reasonable value of the prop¬ 
erty converted by the defendant at the time of its conver¬ 
sion, plus interest thereon at the rate of six p£r cent per 
annum from the first day of June, 1931 until paid, exclusive 
of all set offs and just grounds of defense, besides costs of 
this proceeding. 

CLARENCE T. KINGSBURY. 

Subscribed and sworn to before me this 13th c|av of May, 
1932. 

[notarial seal. ] KATHRYN L. FOLTZ, 

Notary Public, D. C. 

JAMES C. WILKES, 

JAMES E. ARTIS, 

Attorneys for Plaintiff. 

4 Affidavit of Merit. 

Filed June 23, 1932. 


District of Columbia, ss : 

i 

Clarence T. Kingsbury, being first duly swofn, on oath 
deposes and says as follows: 

That he is the plaintiff in the above entitled cause and 
has personal knowledge of the facts and matters herein¬ 
after set forth; that heretofore, on, to wit, September 30th, 
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1929, the warehouse receipt of the Fidelity Storage Com¬ 
pany, a copy of which is attached hereto, and hereby made 
a part hereof, marked “Plaintiff’s Exhibit A”, was en¬ 
dorsed on the back thereof by the U. S. Vending Machine 
Corporation by A. J. Woodruff, General Manager, and by 
A. J. Woodruff, personally, and transferred to affiant who 
has ever since been the holder thereof; that thereafter, on, 
to wit, October 10, 1930, affiant duly notified defendant 
that said warehouse receipt had been transferred to him 
and that he was the party entitled to the possession thereof, 
and was informed by defendant that the property set forth 
in said warehouse receipt was at that time in the posses¬ 
sion of defendant at its warehouse and that said property 
would be held by defendant for him; that thereafter, on, 
to wit, May 3rd, 1931 demand was duly made upon defend¬ 
ant by plaintiff for the property set forth in said ware¬ 
house receipt which demand was and still is refused by de¬ 
fendant ; that defendant has, by reason of the premises, and 
in violation of plaintiff’s rights, wrongfully and unlaw¬ 
fully converted the property set forth in said warehouse 
receipt to its own use; that there is now due and owing by 
the defendant to the plaintiff the sum of Eighteen 
5 Hundred Dollars ($1,800.00) being the reasonable 
value of the property converted by the defendant at 
the time of its conversion, plus interest thereon at the rate 
of six per cent per annum from the first day of June, 1931 
until paid, exclusive of all set offs and just grounds of 
defense, besides costs of this proceeding. 

CLARENCE T. KINGSBURY. 

Subscribed and sworn to before me this 23rd dav of June, 
1932. 

[notarial seal.] KATHRYN L. FOLTZ, 

Notary Public , D. C. 

JAMES C. WILKES, 

JAMES E. ARTIS, 

Attorneys for Plaintiff. 

Second Amended Declaration. 

Filed October 27,1932. 

******* 

The plaintiff, Clarence T. Kingsbury, of the District of 
Columbia, sues the defendant, Fidelity Storage Company, 
a Virginia corporation, with offices and doing business in 
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the City of Washington, District of Columbia, for that 
heretofore, to wit, on September 23rd, 1929, th^ defendant 
received for the account of the U. S. Vending Machine Cor¬ 
poration or A. J. Woodruff, twenty (20) paper boxes num¬ 
bered from one (1) to twenty (20) for storage in its ware¬ 
house as shown by the warehouse receipt, a copy of which 
is attached hereto and hereby made a part hereof, marked 
* 4 Plaintiff’s Exhibit A”; that thereafter, on j September 
30th, 1929 said warehouse receipt was endorsed ijy the U. S. 
Vending Machine Corporation by A. J.l Woodruff, 

6 General Manager and by A. J. Woodruff, ^personally, 
and delivered to plaintiff who has ever sipce been the 

holder thereof; that thereafter, on, to wit, October 10th, 
1930, the plaintiff went to the warehouse of defendant at 
1420 U Street, N. W., Washington, D. C., and there notified 
defendant by personally giving notice to David p. Karrick, 
a principal officer of defendant, that said warehouse receipt 
had been transferred to him and that he was the party en¬ 
titled to the possession thereof, and was informed by de¬ 
fendant, through said David B. Karrick, that thje property 
set forth in said warehouse receipt was at that (time in the 
possession of defendant at its said warehouse and that said 
property would be held by defendant for plaintiff; that 
thereupon said Karrick caused plaintiff to be conducted to 
the part of said warehouse where the property jn question 
was located and same was exhibited to plaintiff;I that plain¬ 
tiff, at the time of notifying defendant of his j ownership 
of said warehouse receipt, presented said receipt} to defend¬ 
ant ; that thereafter, on, to wit, May 3rd, 1931, demand was 
made upon said defendant, through said David Karrick, 
at defendant’s warehouse at 1420 U Street, N. [W., by the 
plaintiff for the property set forth in said warehouse re¬ 
ceipt, at which time said warehouse receipt wa$ presented 
to defendant, and which demand was and still is irefused bv 
defendant; that defendant informed plaintiff at the time of 
such demand and refusal that the property set forth in said 
warehouse receipt had been sent by defendant t6 the State 
of Arkansas, addressed to the U. S. Vending Machine Cor¬ 
poration; that defendant has, by reason of thk premises 
and in violation of plaintiff’s rights, wrongfully knd unlaw¬ 
fully converted the property set forth in said jwarehouse 
receipt. 

7 Wherefore, plaintiff brings this action and claims 
of and from the defendant the sum of Eighteen 


i 
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Hundred Dollars ($1800.00), being the reasonable value of 
the property wrongfully converted by the defendant at the 
time of its conversion, plus interest thereon at the rate of 
six per cent per annum from the first day of June, 1931, 
until paid, exclusive of all set offs and just grounds of de¬ 
fense, besides costs of this proceeding. 

JAMES C. WILKES, 
JAMES E. ARTIS, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

###*•*• 


District of Columbia, ss : 

Clarence T. Kingsbury, being first duly sworn, on oath 
deposes and says as follows: 

That he is the plaintiff in the above entitled cause and 
has personal knowledge of the facts and matters herein¬ 
after set forth; that heretofore, on to wit, September 30th, 
1929, the warehouse receipt of the Fidelity Storage Com¬ 
pany, a <iopv of which is attached hereto and hereby made 
a part hereof, marked “Plaintiff’s Exhibit A”, was en¬ 
dorsed on the back thereof by the U. S. Vending Machine 
Corporation by A. J. Woodruff, General Manager, and by 
A. J. Woodruff, personally, and transferred to affiant who 
has ever since been the holder hereof; that thereafter, on, 
to wit, October 10, 1930, affiant went to the warehouse of 
defendant at 1420 U Street, N. W., Washington, 
8 D. C., and there notified defendant by personally 
giving notice to David B. Karrick, a principal offi¬ 
cer of defendant, that said warehouse receipt had been 
transferred to him and that he was the party entitled to 
the possession thereof, and was informed by defendant, 
through said David B. Karrick, that the property set forth 
in said warehouse receipt was at that time in the posses¬ 
sion of defendant at its warehouse and that said property 
would be held by defendant for plaintiff; that thereupon 
said Karrick caused plaintiff to be conducted to the part 
of said warehouse where the property in question was lo¬ 
cated and same was exhibited to plaintiff; that affiant, at 
the time of notifying defendant of his ownership of said 
warehouse receipt, presented said receipt to defendant; 
that thereafter, on, to wit, May 3rd, 1931, demand was 
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j 

made upon said defendant, through said David B. Karrick, 
at defendant’s warehouse at 1420 U Street, N. W., by affi¬ 
ant for the property set forth in said warehouse receipt, 
at which time said warehouse receipt was presented to 
defendant, and which demand was and still is refused by 
defendant; that defendant informed affiant at the time of 
such demand and refusal that the property sei forth in 
said warehouse receipt had been sent by defendant to the 
State of Arkansas, addressed to the U. S. Vending Ma¬ 
chine Corporation; that defendant has, by reason of the 
premises and in violation of plaintiff’s rights, 
and unlawfully converted the property set forth in said 
warehouse receipt to its own use; that there now due 
and owing by the defendant to the plaintiff tl|e sum of 
Eighteen Hundred Dollars ($1800.00), being the reason¬ 
able value of the property converted by the defendant at 
the time of its conversion, plus interest therein at the 
rate of six per cent per annum from the first day of June, 
1931 until paid, exclusive of all set off^ and just 
9 grounds of defense, besides costs of this proceeding. 

CLARENCE T. KINGSBURY. 

Subscribed and sworn to before me this 26th (Jay of Oc¬ 
tober, 1932. ! 

[notarial seal.] KATHRYN L. FOL|TZ, 

Notary Public, D. C. 

JAMES C. WILKES, | 

JAMES E. ARTIS, j 

Attorneys for Plaintiff. 

Pleas of Defendant. 

■ 

I 

Filed December 1, 1932. 

* # * * * * * 

Comes now the defendant Fidelity Storage Company, by 
its attorney, and for plea to the plaintiff’s second amended 
declaration filed herein denies that, on, to wit, (October 10, 
1930, the plaintiff notified it by notice to David B. Karrick 
that the warehouse receipt issued by defendant for goods 
stored with it and made part of plaintiff’s declajration had 
been endorsed and transferred by the U. S. Vending Ma¬ 
chine Corporation and A. J. Woodruff and delivered to 
plaintiff and that plaintiff was entitled to possession and 
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denies that defendant through David B. Karrick informed 
plaintiff the property covered by said warehouse receipt 
aforesaid would beheld by defendant for plaintiff and denies 
that David B. Karrick caused the property aforesaid to be 
exhibited to plaintiff and denies that plaintiff at said time 
presented the warehouse receipt aforesaid to defendant 
or David B. Karrick or requested transfer of same 

10 be entered on the books of the warehouse. And de¬ 
fendant states that David B. Karrick had no author¬ 
ity to and could not depart from the express terms and 
conditions defendant made an absolute part and condition 
of storage of goods with it and plainly expressed in its 
uniform warehouse receipt, namely, that all dues must be 
paid before delivery or transfer of goods and that no 
transfer of a warehouse receipt or the property covered 
thereby ^ill be recognized unless entered on the books of 
the warehouse and defendant states that on and sometime 
prior to October 10, 1930, the storage charges on the goods 
covered by the aforesaid warehouse receipt were in ar¬ 
rears and defendant was endeavoring to collect same and 
no transfer of said warehouse receipt had been on Octo¬ 
ber 10, 1930, or any other date entered on the books of the 
warehouse and defendant states that thereafter and some 
considerable time prior to the demand set forth in plain¬ 
tiff's declaration said storage charges were paid by the 
U. S. Vending Machine Corporation and on its order the 
goods covered by the warehouse receipt were shipped to 
the U. S. Vending Machine Corporation in accordance with 
its directions and duly receipted for by said U. S. Vend¬ 
ing Machine Corporation. 

Second. For a further plea to plaintiff's declaration de¬ 
fendant states that under the terms and conditions of the 
storage of the property described in plaintiff’s declaration 
and of the warehouse receipt made part thereof no delivery 
or transfer of goods could be made or recognized until all 
dues for storage had been paid and unless entered on the 
books of the warehouse; that on, to wit, October 10, 1930, 
dues from storage were in arrears and unpaid although 
payment thereof had been demanded and no transfer of 
the goods covered by or of the warehouse receipt afore¬ 
said was made on the books of defendant’s ware- 

11 house and that subsequent to October 10, 1930, and 
prior to plaintiff’s demand on to wit, May 3, 1931, 

the goods aforesaid upon payment of charges due were 
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l 

shipped to the U. S. Vending Machine Corporation by its 
order to an address directed by it, and defendant states 
that any alleged oral promise such as is averred in plain¬ 
tiff's declaration would have been beyond the! power or 
authority of any employe or officer of defendant corpora¬ 
tion and invalid and without consideration moving to de¬ 
fendant or from plaintiff who made no tender |of storage 
charges due to defendant. 

CHAS. H. MERILIiAT, 
Attorney for Defendant. 

I 

Memoranda. 

i 

February 20, 1933.—Note of Issue, notice of tidal, filed. 

March 26, 1934.—Verdict for plaintiff for $1,375.00. 

Supreme Court of the District of Columbia. 

Saturday, April 21,1934. 

i 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. ! 

# # # * * # # 

Upon consideration of the motion filed hereiii, for a new 
trial, it is ordered that said motion be, and tjhe same is 
hereby overruled, and judgment on verdict ordered. 
12 Wherefore, it is considered that plaintiff recover 
of the defendant herein the sum of Onb Thousand 
Three Hundred Seventy-five Dollars ($1,375.00), together 
with costs of suit to be taxed by the clerk and Jiave execu¬ 
tion thereof. 

From the foregoing judgment the defendant by its attor¬ 
neys of record, in open Court, notes an appeal ^o the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the feum of Two 
Thousand Dollars ($2,000.00), and a further jmdertaking 
to act as a cost bond is hereby fixed in the sum bf One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. | 

Memoranda. 

April 26, 1934.—Supersedeas Bond on appeal approved 
and filed. 


i 
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April 27, 1934.—Proposed Bill of Exceptions filed. 

May 12, 1934.—Order extending time to file amendments 
to proposed Bill of Exceptions to May 31, 1934, filed. 

Assignments of Error. 

Filed May 17,1934. 

* * # * * * # 

Comes now the defendant by its attorney Charles 
H. Merillat and makes the following assignments of 
error: 

13 That the Court below erred: 

1. In refusing to grant defendant’s motion to dismiss the 
cause for want of jurisdiction. 

2. In refusing to grant defendant’s first prayer directing 
the jury to return a verdict in favor of defendant. 

3. In refusing to grant defendant’s prayer, No. 3 that the 
conditions to transfer of the non-negotiable receipt in evi¬ 
dence could not be waived for defendant by David B. Kar- 
riek. 

4. In refusing to grant defendant’s prayer No. 4. 

5. In refusing to grant defendant’s prayer No. 5. 

6. In refusing to permit defendant to prove, as it 
prof-erred to prove, that defendant would not recognize the 
warehouse receipt with simply the names on the back 
thereof as a transfer of or authority to transfer the goods 
to a person not named thereon. 

7. In refusing to permit witness Karrick to testify that 
defendant would not recognize the listing on the back of the 
warehouse receipt as an endorsement. 

8. In refusing to permit witness Karrick to testify that 
he had no authority to vary the terms stated in the ware¬ 
house receipt. 

9. In refusing to permit defendant to show, as it 
prof-erred, that no officer of defendant company could 
vary the terms of the warehouse receipt as to payment of 
accrued storage charges and transfer on its books agreed 
upon by defendant and its board of directors. 

10. In granting over defendant’s objection and excep¬ 
tion plaintiff’s prayer No. 1. 

11. In granting over defendant’s objection and excep¬ 
tion plaintiff’s prayer No. 2. 
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14 12. In granting over defendant’s objection and 
exception plaintiff’s prayer No. 4. 

13. In granting over defendant’s objection arid exception 
plaintiff’s prayer No. 5. 

14. In refusing to grant defendant’s prayer No. 6 that 
the verdict of the jury could not exceed $1,000. 

15. In granting over defendant’s objection arid exception 
so much of plaintiff’s prayer No. 2 as left it to! the jury to 
find the fair market value of the goods in controversy. 

16. In granting over defendant’s objection and exception 
plaintiff’s prayer No. 3. 

17. In permitting plaintiff to testify as to what decedent 
Woodruff had told him as to the vending machine com¬ 
pany and as to decedent Woodruff confessing | inability to 
meet the note and saying the machines were Kingsbury’s 
all over objection and exception that Woodruff was de¬ 
ceased. 

18. In permitting plaintiff over defendant js objection 

and exception to testify the vending machines'were worth 
$90 each. j 

19. In refusing to permit defendant to crqss examine 
plaintiff as to whether plaintiff in his original affidavit of 
merit in the cause or until the third affidavit said he had 
exhibited the warehouse receipt at the storage company. 

20. In refusing to permit the three declarations in the 
cause with accompanying affidavits to be taken by the jury 
when it retired to consider of its verdict. 

21. In refusing to permit the reporter to rted the wit¬ 
ness’ answer as to what he stated in his affidavit as to ship¬ 
ment by defendant of the vending machines to Arkansas. 

22. In refusing to permit defendant to cross ex- 

15 amine plaintiff as to what plaintiff hajl done with 
respect to the stock in the vending machine company 

and the assignment of the Cuppett contract referred to in 
the promissory note in evidence. 

23. In permitting plaintiff on redirect examination to 
testify as to the selling price of machines uncjer the Cup¬ 
pett contract. 

24. In refusing to permit defendant to inquire whether 
witness knew the vending machine company h£d gone into 
bankruptcy. 

25. In refusing to permit defendant to pjove by the 
bankruptcy records that the vending machine company 
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scheduled as an unsecured claim a note for $1250 of Kings- 
berry, address unknown. 

26. In permitting witness Riley over defendant’s objec¬ 
tion and exception to testify the vending machines were 
of a value of $100. 

27. In charging the jury that Woodruff told Kingsbury 
the property was his, there being no lawful evidence of this. 

28. In charging the jury the endorsements on the ware¬ 
house receipt were shown to Karrick. 

29. In charging the jury there was no limitation of time 
placed by Kingsbury on plaintiff’s responsibility for stor¬ 
age charges. 

C. H. MERILLAT, 
Attorney for Defendant. 

Service acknowledged this 17th day of May, 1934. 

JAMES C. WILKES, 

1 JAMES E. ARTIS, 

Attorneys for Plaintiff. 

16 Memorandum. 

» 

May 23, 1934.—Proposed amendments to Bill of Excep¬ 
tions filed. 

Supreme Court of the District of Columbia. 

Monday, May 28, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


******* 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by its attor¬ 
ney submits to the Court its Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 
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i 

Designation of Record. 

| 

Filed May 17, 1934. j 

| 

# * * # # # # 

i 

I 

The Clerk of the Court will please prepare the transcript 
of record on appeal in the above entitled cauie and will 
include therein the following: 

1. The original declaration and affidavit attached. 

2. Affidavit attached to first amended declaration with 
memo of date of filing. 

3. Second amended declaration and affidavit attached. 

4. Pleas filed December 1, 1932 to second amended decla¬ 
ration. 

5. Memorandum of Joinder of Issue. 

6. Verdict. j 

17 7. Judgment on verdict and memo of inotation of 
appeal and fixing of bond. 

8. Memo of supersedeas bond given on appeal includ¬ 
ing date filed. 

9. Memo, of filing of bill of exceptions. 

10. Memo, of order extending time to file amendments to 
bill of exceptions and submission of bill of exceptions. 

11. Bill of Exceptions (to be furnished Court of Ap¬ 
peals) and memo of date of approval. 

12. Assignment of Errors. 

13. This designation of record. 

C. H. MERILLAT, 

Attorney for defendant. 

| 

Service of copy of above designation acknowledged this 
17th day of May, 1934. 

JAMES C. WILlKES, 
JAMES E. ARTIS, 

Attorneys fori Plaintiff . 

18 Supreme Court of the District of Colutnbia. 

i 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 17, both inclusive, to 
be a true and correct transcript of the record jaccording to 
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directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 81271 at Law, wherein 
Clarence T. Kingsbury is Plaintiff and Fidelity Storage 
Company is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of July, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

19 Filed April 27, 1934. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

a Law Court. 

Law. No. 81,271. 

Clarence T. Kingsbury, Plaintiff, 

vs. 

Fidelity Storage Company, a Corporation, Defendant. 

Defendant’s Bill of Exceptions. 

At the trial of the issues in the above entitled cause be¬ 
fore the Honorable Justice A. A. Wheat, Chief Justice of 
the Supreme Court of the District of Columbia, and a jury, 
beginning on the 22nd day of March 1934, and ending on 
the 26th day of March 1934, the hereafter recited proceed¬ 
ings were had and evidence given or offered, all before the 
jury retired to consider of its verdict, namely: 

Fred T. Nesbitt, testifying as plaintiff’s first witness, 
shown the endorsements on the back of the warehouse re¬ 
ceipt hereinafter made part of this bill of exceptions testi¬ 
fied that those endorsements were made in his presence in 
his office, he should say, four or five years ago. Witness 
was acting for the plaintiff. 

On cross-examination witness testified he was in the gen¬ 
eral brokerage and loan business and insurance. The en¬ 
dorsements were made at the request of Mr. Kingsbury and 
the document turned over to him. Mr. Kingsbury gave 
Mr. Woodruff a substantial sum of money loaned upon a 
note. He could not recall the payee of the note but thought 
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JAMES C. WILKES 

ATTORNEY AT LAW 
DENRIKE BUILDING 
WASHINGTON. D-C- 

January 21, 1955 

Henry W. Hodges, Esq*, 

Clerk, Court of Appeals, 

Washington., D. C. 

Dear Hr* Hodges: 


In the argument of the case of Eidelity Storage 
Company vs. C. T. Kingsbury, No. 6275, during the early~ 
part of last week, one of the justices asked me whether or 
not David B. Karrick, Vice-President of the Eidelity Stor¬ 
age Company, had handled the matter of sending the goods, 
alleged to have been converted, to the U. S. Vending !Iachine 
Corporation in Missouri. I responded that the transaction 
had been handled by Hr. Lipp, secretary of the company, and 
that Hr. liar rick had, I believed, so far as the record show¬ 
ed, no contact with this phase of the transaction. I find 
that I was in error in this respect, as is shown by the 


following, 
appearing on 


taken 


( on the testimony of David B. 


Karrick 


name thirtv-one of the record: 


gooas 


HTitness testified he knew the 
were shipped and there was introduced in evi¬ 
dence the B. £: 0. Railroad Company T s receipt 
for the shipment to TJarrensburg, Kissouri, 
together with a form paper bearing the 0. K. 
of David Karrick and Hr. Lipp for the packing 
of the goods and their shipment by freight, 

to the vending machine company under 


collect, 
date of November 17, 1950." 


and the following taken 
again referring to Hr. : 


from page 
arrick T s 


thirty-three 
testimony: 


of 


the record 


this 

this 


"Witness testified that he saw Hr. 

Killand when Hr. Hilland came to the storage 
company about the natter. 

* T 0n cross-examination, witness testi¬ 
fied that he did not prepare the papers hereto¬ 
fore introduced in evidence as to the shipment 
to Karrensburg but he was consulted about the 
shipment and whether it should be made with 
sight draft attached.” 

I trust that you may be able to appropriately call 
to the attention of the Court. I am sending a copy of 
letter to Hr. Kerillat by this mail. 


Very? respectfully, 
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probably it was the U. S. Vending Machine Company’s note. 
He was unable to answer as to the exact amount. The 
matter was handled in his office by request of Mr. Kings¬ 
bury and witness had no interest in it whatever. Mr. 
Kingsbury and witness had been associated together in 
loaning money on automobiles and so on, but not at this 
time. He assumed the amount turned over was the amount 
of the note but was unable to give the exact amount. He 
did not know the exact amount he had delivered' upon the 
signing of the warehouse receipt. Witness act^d as Mr. 
Kingsbury’s agent. 

He did not find on the back of the receipt an^ endorse¬ 
ment to any particular person and did not know that he was 
able to answer the question why no name was put on it as 
to the person to whom the warehouse receipt Vas trans¬ 
ferred. Witness’s dealings were with Woodruff. 

Clarence T. Kingsbury testified that he had been presi¬ 
dent of the Rosslyn Steel and Cement Company for a num¬ 
ber of years previously. The end of 1929, j witness’s 

20 friend Woodruff told witness that Mr. Barker, the 
production manager of the U. S. Vending Machine 

Corporation had died, that they had had some extraordi¬ 
nary expenses and needed some temporary finahcial relief 
and applied to witness for it. The foregoing evidence was 
introduced over the objection and exception of counsel for 
defendant that Section 1064 of the Code prohibited the giv¬ 
ing of testimony as to a transaction with th^ decedent 
Woodruff. 

The warehouse receipt had been delivered to witness by 
Mr. Nesbitt. Thereupon the warehouse receipt was ad¬ 
mitted in evidence and read as follows: 

21 Warehouse Receipt. j 

Lot 27888. Not Negotiable. 

Fidelity Storage Company, 1420 TJ Street N. Phone 

North 3400. j 

Washington, D. C., September 23td, 1929. 

Received for the account of U. S. Vending M^ch. Corp. 
or A. J. Woodruff. The goods enumerated in the schedule 
annexed upon the following terms and conditions: 

Goods stored at owner’s risk of damage by moth, rust, 
fire or depreciation by time. The warehouse is not re- 
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sponsible for injury to fragile articles that are not packed 
or for any articles that are packed or unpacked by other 
than the employees of this warehouse. 

The responsibility of this company for any piece or pack¬ 
age (and the contents of such package) enumerated in the 
A schedule is limited to the sum of fifty dollars, unless the 
value thereof is made known at the time of storing and 
receipted for in the schedule; an additional charge will be 
made for a higher valuation. 

The responsibility of the warehouse for cartage, storage, 
handling, packing and shipping is limited to ordinary dili¬ 
gence. Goods delivered at owner’s risk at places where 
receipts are customarily refused, or where no authorized 
person is present to receipt for same; and, when delivery 
or shipping orders are incomplete, all omissions supplied 
by the warehouseman in the exercise of his best judgment 
and discretion shall be at owner’s risk. 

Bill fbr the first month’s charges will be presented on 
receipt of goods; thereafter, bills payable monthly in ad¬ 
vance unless otherwise arranged. Interest at rate of 6% 
per anniim will be charged on all overdue accounts. 

One month’s storage will be charged for any fraction of a 
month. 

If at any time storage charges remain unpaid for six 
months, the property stored, or so much of it as may be re¬ 
quired fo satisfy the indebtedness and expenses of sale 
may be sold after ten days’ notice by advertisement in one 
of the newspapers published in this city. 

All dues must be paid before the delivery or trans- 
22 , fer of goods, and no transfer will be recognized un- 
y, / less entered on the books of the warehouse. 

A reasonable allowance should be made by the owners 
for ordinary wear and tear in handling, and all claims must 
be made in writing within five days from the delivery of 
goods. 

Present this warehouse receipt and a written order when 
any goods are to be withdrawn. One day’s notice is re¬ 
quired for access to or delivery of goods. A labor charge 
will be made for getting down goods and repiling. Also a 
charge for getting down goods for delivery. 

For protection against moths and other vermin, goods 
must be fumigated twice during each season for which a 
charge of 25% of one month’s storage will be made for each 
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fumigation, no charge less than 25 cents. We do not guar¬ 
antee against loss by moths under this process. 

This warehouse receipt should be returned wljen all the 
goods enumerated in the schedule are withdrawal. 

The conditions set forth above are accepted bjr and are 
binding upon both parties. 

Storage charges, $2.00 per month. 

(Signed) C. J. LljPP, 

Secretary. 


FNH. 


Schedule. 

i 

i 


If not correct please report immediately. 

#1. Paper box. 

2. Paper box. 

3. Paper box. 

4. Paper box. 

5. Paper box. 

6. Paper box. 

7. Paper box. 

8. Paper box. 

9. Paper box. 

10. Paper box. 

11. Paper box. 

12. Paper box. 

13. Paper box. 

14. Paper box. 

15. Paper box. 

16. Paper box. 

17. Paper box. 

18. Paper box. 

19. Paper box. 

20. Paper box. 


23 On the back or reverse side of the warehouse re¬ 
ceipt was written the following: 


“U. S. VENDING MACHINE CORP., 
“A. J. WOODRUFF, 

“Gen’IMgr. 

“A. J. WOODRUFF.” j 


3—6275a 
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24 Witness testified he had obtained the warehouse 
receipt either the end of September or early in Oc¬ 
tober 1929. 

Over objection and exception of defendant that the same 
was inadmissible as testimony of a transaction or admis¬ 
sion by si decedent, and motion to strike out, the witness 
testified that some time about May 1930 Mr. Woodruff 
confessed his inability to meet the note, “and he turned 
the note over to me, told me the machines were mine.” 
Over the same objection and exception witness thereupon 
testified that he had another conversation with Mr. Wood¬ 
ruff and witness proceeded to make arrangements to sell 
the machines and that Woodruff had asked witness to as¬ 
sist him, Woodruff, in the reorganization of his business 
and that witness spent a great deal of time on it. 

Thereupon witness testified that about a year after his 
financial transaction with Woodruff, about October 10, 
after Mr. Woodruff’s death which occurred September 15, 
1930, witness needed to find some one else “who had had 
experience with the machine to help me carry on the sales 
effort I had been making to dispose of them and so I con¬ 
tacted Mr. Phil K. Riley” and about October 10 he and 
Riley, who he took with him because Riley was familiar 
with the machines, went to the Fidelity Storage Company. 

Witness testified that he went with Mr. Riley to the 
Fidelity Storage Company; that they first contacted a clerk 
at a stand-up desk, exhibited the warehouse receipt to the 
clerk and said they wanted to see the goods listed therein; 
the clerk directed them to the front office where they saw 
Mr. David B. Karrick with whom witness was pretty well 
acquainted, had a friendly talk, and then witness told Kar¬ 
rick that warehouse receipt was his and that he wanted to 
have his name registered there as being the owner of the 
goods; that Karrick asked witness if he wanted to take 
the goods with him to 'which witness stated that he did not, 
but wanted to examine the goods and “get a record as 
being the owner of the goods”; that Karrick then called 
an attendant and directed him to take witness and Mr. 
Riley to where goods were stored; that there was nothing 
said at that time by “anybody to anybody” as to payment 
of storage charges. 

Witness examined the goods and found twenty boxes, 
examined the machines in all the boxes, they were brand 
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new machines and in perfect condition. Thereafter witness 
proceeded to continue his efforts to dispose of the 

25 machines. Mr. Kiley who was working with witness 
in the disposing of machines later told fitness he 

had reason to believe the machines had been removed from 
the warehouse and witness “immediately called up the 
warehouse to find out if they were my twenty] machines 
which had left the storage warehouse.’’ Witness inquired 
for Mr. Karrick who was not in and then for! Mr. Lipp 
who was in and witness was told by some one Jie did not 
know that the storage company would call fitness up 
later at his telephone number and later Witness re- 

26 ceived a message left in his absence paying the 
machines were not there. 

Witness Kingsbury thereupon being asked What in his 
judgment was the fair market value of the machines from 
the period commencing September 30, 1929, tojMay r 1931, 
counsel for defendant objected that the warehouse receipt 
specifically limited any responsibility to $50 ind that it 
was not shown furthermore that witness was j competent 
to state values, and the objection being overruled, defendant 
noted an exception and same was allowed. Thereupon wit¬ 
ness testified the machines were worth at least $90 each. 

On cross-examination witness testified he Was not in 
business at the present time. He had formerly pad a slight 
interest for a few months in the Federal Acceptance Cor¬ 
poration which makes loans and also had been \n the auto¬ 
matic stoker business. Witness had paid, and his check 
for that amount was introduced in evidence Showing the 
payment by witness to Mr. Nesbitt of $1200. j 

Plaintiff’s counsel producing but not offerjing in evi¬ 
dence the note hereinbefore referred to, the! same was 


introduced without objection by counsel for 


Same read in part as follows, the omitted portions con¬ 


taining provisions for sale of the collateral, 


defendant. 


if the note 


were not paid at maturity, without demand oy notice: 

I 

$1250.00 Washington, D. C., Sejpt. 30, 1929. 

One month after date we promise to pay to the order 
of A. J. Woodruff Twelve Hundred & Fifty] Dollars at 
the office of F. T. Nesbit—without defalcation, for value 
received, with interest at the rate of six per [centum per 
annum from the date hereof till paid, and as collateral 
security for the payment of this obligation on the day of 
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the maturity thereof, have delivered therewith the follow¬ 
ing, that is to say—Certificates No’s. 19 & 20 of the Pre¬ 
ferred Capital Stock of the U. S. Vending Machine Corpo¬ 
ration for 50 shares, and assignment to C. T. Kingsbury 
of a certain contract with C. C. Cuppett dated January 
26th 1929 also Fidelity Storage Co. Warehouse receipt 
No. 27888, which property we hereby certify, it being one 
of the conditions upon which this loan is made, belongs 
absolutelv to us. * * * 

(Signed) U. S. VENDING MACHINE CORP’N, 

A. J. WOODRUFF, G. M 

Address: 1365 Kenyon St. N. W. 

27 On back of note in typewriting appears: 

“For value received, I hereby guarantee the payment of 
the principal and interest of the within note when and as 
the same shall become due and payable hereby expressly 
waiving demand, notice and protest and notice of the 
acceptance of this guarantee. 

A. J. WOODRUFF.” 

Witness, asked if it was correct as testified by him on 
direct examination that nothing was said by anybody to 
anybody as to storage charges, replied, “except that I said 
that the goods were to be stored to my account and future 
charges went to me.” Counsel for defendant repeated to 
witness, “future charges went to you”, to which witness 
responded, “or any charges”. 

Witness had the warehouse receipt with him when he 
saw David Karrick. Asked if he observed on it that it 
was stated that all bills must be paid before the delivery or 
transfer of goods and that no transfer will be recognized 
unless entered on the books of the warehouse witness re¬ 
plied: “I did not have that in mind at the time I went up 
there”. Witness had had the warehouse receipt in his pos¬ 
session probably a year and probably read the provision in 
the warehouse receipt when he got possession of it and 
forgot it by the time witness was at the storage warehouse 
a year later. In answer to a further question by defend¬ 
ant’s counsel witness testified the purpose of Ms visit to 
the storage company was “to register my ownership and 
to examine the goods”. 

Witness did nothing at the expiration of one month when 
the note matured. Mr. Nesbitt handled the matter and 
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witness asked Nesbitt to make demand on Woodruff and 
knew that Nesbitt did so. A year or a little! over then 
elapsed before witness went to the storage; company. 
Woodruff was then dead. 

Asked what witness had done with respect to the certifi¬ 
cates of preferred stock in the vending machine company 
and the assignment of the contract with one C^uppett the 
court refused to permit testimony to be given as not mate¬ 
rial under the pleadings and allowed defendant an excep¬ 
tion to the ruling out of anything as to what jvitness did 
under the contract assigned to him. 

Witness made only one visit to the warehouse when he 
asked the goods be registered in his name. He |had signed 
the affidavits which appeared in the cause. Demand was 
made through his counsel, Mr. Artis, he had 

28 signed the affidavits as prepared by his counsel. 

Witness thereupon was asked whether in his 
original affidavit he said anything in that affidavit to the 
effect that he had exhibited the warehous^ receipt at 

29 the storage company but the court sustained objec¬ 
tion to the question and allowed defendant an excep¬ 
tion and likewise allowed an exception to a question whether 
it was not the fact that it was not until witness|s third affi¬ 
davit witness stated anything to the effect that; he had ex¬ 
hibited the warehouse receipt. 

Witness asked if it was not a fact that wljien he saw 
David Karrick witness wanted to know whethe^ or not the 
goods were at the storage company answered |no, that he 
assumed thev were there. Mr. Karrick said nojt a word to 
the effect that there were already overdue storage charges 
which the company had been trying for some fime to col¬ 
lect. Witness certainly knew companies charged storage 
and that the goods had been there a year but hkd made no 
inquiry as to whether there had been any payments made 
nor had he asked Woodruff as to this. David Karrick said 
nothing to the effect that there must be a transfer on the 
books of the company. Asked if witness made a tender 
witness said he was asked for none and made! none. Mr. 
Karrick said nothing to the effect that as the jgoods were 
stored in somebody else’s name witness would jhave to get 
written authority from that person before l}e, Karrick, 
would recognize witness as being entitled to tlje property. 
David Karrick looked at the front and back ojf the ware¬ 
house receipt and made no comment about it. 
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Woodruff had died in this jurisdiction. Witness filed no 
claim against the estate. 

Over objection the court refused to allow defendant to 
inquire whether witness had learned the U. S. Vending 
Machine Company had gone into bankruptcy and allowed 
defendant an exception, defendant proffering to prove that 
the company had gone into bankruptcy before the demand 
made. 

Witness testified that he had sold none of the machines 
and asked if he knew a gentleman named Davis had bought 
any at $30 each or anything like that, witness replied no. 
He had met very briefly a man who had been introduced to 
him as Governor Davis, one of the owners of the company. 
Witness arrived at $90 as being the value from seeing cor¬ 
respondence relating to current sales contracts and had 
checked up as a business man does to find out the value of 
his collateral. He did not know that under a bill of sale 
made in March 1930 that thirty of the machines had been 
sold to D&vis by the company through Woodruff for $1,000. 
Witness had had an interview with Davis that related to 
sale of the machines but did not know that value was 
30 discussed. 

^sked where witness learned the goods had been 
shipped to Arkansas as stated in an affidavit signed by him, 
witness said he made no such statement in an affidavit and 
that that statement was the recollection of the defendant 
and not witness’s statement. 

The matter being pressed as to witness’ information and 
statement in the affidavit on this point, the following pro¬ 
ceedings occurred: 

The Court: I do not think we can spend any more time 
on this. He says the defendant says they had been shipped 
to Arkansas, that, he was advised by the defendant. 

Mr. Merillat: I would like to have the reporter read the 
previous question. 

The Court: I have not time to have the reporter read the 
previous question. 

Mr. Merillat: Your Honor allows our exception to your 
refusal to permit the question repeated? 

The Court: Yes. 

Witness testified in answer to further questions that “I 
went with Mr. Riley to Mr. Karrick’s office with the receipt 
in my hand. I told him that I had come into possession of 
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the receipt, that I wished to register as the owjner of the 
goods. He asked me if I wished to take them! out and I 
said no, I wished to examine the goods. He aslfed me if I 
wanted them stored on my account. I told him! I did and 
that I would be responsible for the storage charges and 
then he said, ‘You want to see them?’ and he made ar¬ 
rangements for me to see them.” Witness stated Karrick 
said nothing as to what would be necessary before the 
goods could be stored in witness’ account and witness’ 
name. 

On redirect examination witness testified tlfat nothing 
had been paid on any account whatsoever on the! note or on 
the collateral. 

Over objection and exception by defendant that the best 
evidence was the Cuppett contract and that thb court had 
refused to permit defendant to go into the matter of the 
Cuppett contract, the witness testified that he selling price 
under the Cuppett contract was $100 per machiiie. 

i 

Phil K. Riley testified that he had known Kingsbury ten 
or twelve years and went with him to the offices of the 
Fidelity Storage Company. After a little general conver¬ 
sation, Mr. Kingsbury presented the warehouse re- 

31 ceipt. to Mr. David Karrick and told hjm that he, 
Kingsbury, owned the machines represented by the 

receipt. Mr. Karrick looked at the receipt i and asked 
Kingsbury if he wanted to take the merchandise out and 
Mr. Kingsbury replied that he did not but wknted to in¬ 
spect the goods. Mr. Karrick called ap attendant 

32 who located the goods for them—and Kingsbury and 
witness inspected the goods—twenty pi4ees. 

Witness did not recall that any demand was made upon 
Kingsbury by Karrick. 

Kingsbury and witness opened each package and found 
they were all new machines in perfect condition! except that 
the top display glasses were missing on each mabhine. Wit¬ 
ness had operated about fifty machines in Atlantic City and 
had made minor repairs himself when assistant to the sales 
manager of the machines. Witness had sat in conferences 
with respect to selling and leasing prices of ipachine with 
Mr. Woodruff, general manager Schue, and one or two 
other people. The fixed price of the machines in single 
units was $150 a piece and the leasing display glass was 
worth not over ten cents a piece. The only pf-iee witness 
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knew of as low as $100 was for a two hundred machine con¬ 
tract in the Baltimore territory. 

Over objection and exception allowed defendant that the 
warehouse receipt limited responsibility to $50 for each 
package, witness testified that the machines in his opinion 
were of a value of $100 per machine. These machines 
were designed to dispense one and two cent postage stamps 
and packages of chewing gum, cigars or cigarettes by turn¬ 
ing a crank and having a coin selector device. 

On cross-examination witness testified his present busi¬ 
ness was selling securities wherever he could. He had dis¬ 
cussed brokerage matters with Mr. Nesbitt and Mr. Kings¬ 
bury but never had completed sale to either. He had also 
been in the automobile business and in the advertising busi¬ 
ness. 

He knew Governor Davis, formerly of Idaho, and it was 
his recollection Governor Davis was on the board of di¬ 
rectors of the vending machine company. It would not 
alter his estimate of the value to know that in March 1930 

there had been sold thirtv machines to Governor Davis for 

* 

$1,000 and witness did not know that Davis was taking ma¬ 
chines in payment for obligations due him. 

Witness asked whether any efforts were made or any 
papers gotten out to show in what part of the storage com¬ 
pany the goods in controversy were replied: “Not that I 
know of, they seemed to know where they were on looking 
at the receipt”. Asked if it wasn’t a fact that at first it 
was stated at the storage company they would have to find 
the file that contained the papers relating to the receipt wit¬ 
ness said: “I didn’t hear anything to that effect”. Asked 
if there wasn’t some little time spent in getting the files 
so they would know where the goods were witness said he 
naturally wouldn’t know anything about that and 
33 that as he recalled there was no delay whatever in 
seeing the goods. 

Asked if any question was made that there was no en¬ 
dorsement on the paper as to who was entitled to the goods 
witness Said he heard no criticism of the paper, didn’t han¬ 
dle the paper and didn’t read it at all. He heard no con¬ 
versation occur about storage charges or that storage 
charges would have to be paid before there could be a trans¬ 
fer nor any discussion of the terms of the warehouse re¬ 
ceipt. 
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Q. Was anything at all said to the effect that there would 
have to be an entry of the transfer on the books oi the ware¬ 
house? A. I don’t recall that conversation. 

, 

Asked the substance of what conversation did joccur, wit¬ 
ness said he recalled no conversation whatever! about the 
title of the goods and there was no demand m^de to turn 
over the goods. Witness did not remember that Mr. Kar- 
rick offered to let them take out the goods but did ask if 
they wanted to and when Mr. Kingsbury said Jie did not 
witness recalled no further conversation about removal of 


the goods. Kingsbury simply stated to Karrick he wanted 
to inspect the goods “and see if they were in proper order, 
which belonged to him”. 

Witness heard no discussion whatever pf storage 


charges. 

Asked if a hie was not gotten out, the file produced in the 
cause being shown witness, witness said that f‘if it w T as 
gotten out I didn’t see it”. Witness was standing beside 
Kingsbury and Karrick and there was no file where they 
were. Witness did not recall anything at all abqut Karrick 
telling Kingsbury he would have to send out and j get the file 
and then after the file was gotten and opened j up saying 
anything as to the then state of the account. 

On redirect examination witness testified he I went with 
Mr. Artis later to the storage company. Mr. Artis had the 
warehouse receipt and wanted the goods and Mr. Karrick 
notified Artis the goods had been shipped away.'j 

On recross-examination witness testified that jhe did not 
see Mr. Artis make anv tender of anv kind. 

. 

James E. Artis testified that he was associated in legal 
practice with Mr. Wilkes and that he and Mr.j Riley had 
gone to the storage company where he introduced himself 
to David Karrick, took the warehouse receipt j out of his 
pocket and said that he w T anted the goods set fbrth in the 
receipt delivered to Mr. Kingsbury. Mr. Karpick replied 
that the goods had been already shipped j out of the 
34 District to the State of Arkansas. 

On cross-examination witness when abked if he 
had any money with him at the time he went there said he 
had his cheek book. He made no tender because he was 
told the goods were already out of the jurisdiction so they 

4—6275a 
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could not be delivered. Mr. Karriek said this right off. 
He did not think Mr. Karriek said they had been shipped 
to Warrensburg, Missouri. When witness went there he 
knew Mr. Kingsbury had consulted Mr. Wilkes and that he 
had been informed the goods were not there. 

Plaintiff announcing close of the case defendant moved 
for a dismissal of the cause for want of jurisdiction inas¬ 
much as the warehouse receipt had been made part of the 
declaration and showed responsibility for misdelivery was 
limited to $50 on each piece and also on the further ground 
that the warehouse receipt expressly required payment of 
storage charges and transfer of the receipt on the books of 
the company but the court overruled the motions and al¬ 
lowed defendant exceptions to its action. 

Thereupon the defendant introduced evidence tending to 
prove as follows: 

David Brewer Karriek testified that he was president of 
the Fidelity Storage Company, also engaged in the real 
estate business and a member of the bar and that in 1929 
and 1930 he was vice-president of the storage company. 

The accounts and papers of persons storing goods at 
the Fidelity Storage Company were kept in file cabinets 
each case in a jacket or folder containing the papers relat¬ 
ing to the case and which jacket was produced and intro¬ 
duced in evidence in the cause and it is hereby stipulated 
may be exhibited to the Court of Appeals on appeal. Wit¬ 
ness testified that there were several thousand of these 
jackets in the current files. After the goods were with¬ 
drawn and the hie was no longer active it was sent upstairs 
to another set of file cabinets where the file and jacket was 
kept for two or three years until more room was needed 
when thby were sent up into the storage part of the build¬ 
ing where they were kept almost permanently. The usual 
method of locating goods was to pull the file out and get a 
location ticket which was kept in the jacket. It was pos¬ 
sible also to ascertain from the location book that is kept 
but it was always the custom to pull the file in any case in 
order to obtain the location of the goods. There were 
about 1,500 private rooms and an equal amount of open 
storage space so that it was impossible to find goods with¬ 
out getting the location. 


I 

i 
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I • 

35 The goods in question were stored in the name of 
the U. S. Vending Machine Company or A. J. Wood¬ 
ruff. There was introduced in evidence the ledger sheet 
of the storage company covering the goods in storage. The 
same began with a storage charge September ^3, 1929, for 
the service of a man and each month thereafter there were 
entered storage charges of $2 per month withj certain ad¬ 
ditional charges in smaller amounts. November 17, 1930, 
there w^as a credit of cash received amounting to $28.85. 
The sheet further showed charges for service of a man 
and hauling under dates of November 18, 1930, of $5.95, 
with a pencil notation that all goods were ofit as of that 
date and that a sight draft had been sent November 18, 
1930. Witness stated that in October 1930, th^re was over 
a year of charges accrued or about $28.85. Nothing was 
paid by anybody on the account, the witness testified, until 
November 17, 1930. Previous to the time Mr. Kingsbury 
called the company had sent out its regular bet group of 
letters which they send when an account was in arrears. 
These letters became increasingly severe, the! witness tes¬ 
tified, as the time elapsed, finally advising tlje possibility 
the goods would be listed for sale unless charges w’ere 
paid. There was introduced in evidence a letter dated 
April 3, 1930, by the storage company addressed to the 
U. S. Vending Machine Company or A. J. Wbodruff, 1365 
Kenyon Street, Washington, calling attention to the fact 
that the storage charges were over six months in arrears 
and that interest would be charged unless a ifemittance on 
account was received. Also a duplicate carbbn copy of a 
bill sent the same parties at the same address August 7, 
1930, for $24.03. 

There was also introduced in evidence an envelope post¬ 
marked August 7, 1930, 10 p. m., together witlji the enclosed 
letter which had been mailed to the U. S. Vending Machine 
Company or A. J. Woodruff at 1365 Kenyon Street, Wash¬ 
ington, with the postoffice mark on the envelope: “Re¬ 
turned. Left no address.” The enclosure (Consisted of a 
bill for $24.03 for storage to September 1, 1^30, and a let¬ 
ter dated August 7, 1930, addressed to the parties calling 
attention thereto and reading in part as follows: 

“This is longer than we like to have accounts run, for 
when a year’s arrears of storage have accumulated the 
account is put on our delinquent list, and thbse goods are 


l 
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liable to be sold for storage charges. We feel sure that 
you do not want your name so listed, and we suggest that 
your account be reduced at this time in order to avoid 
this unpleasant alternative, ’’ 

36 the letter being signed by the storage company by 
its secretary, C. J. Lipp. 

Witness testified he became acquainted with Mr. Kings¬ 
bury sometime prior to October 1930, through a long and 
rather acrimonious litigation in which they appeared on 
opposite sides and witness remembered Mr. Kingsbury call¬ 
ing about October 1930. 

Mr. Kingsbury met witness in the main office of the 
company, they engaged in some preliminary conversation 
standing up against the counter and then Kingsbury told 
witness he had called “to inquire whether or not we had 
certain vending machines. I told him I could, not possibly 
tell unless I knew the name of the person who stored them. 
He spoke then of the United States Vending" Machine Cor¬ 
poration, so I took the jacket out of the file and looked at 
the duplicate or carbon copy and found out we did have 
on storage twentv boxes on that date. I would not commit 
mvself as to what thev contained. I told him we had an ac- 

V t 

count. And Mr. Kingsbury asked what would have to be 
done in order to have the account transferred to him, to 
his name, in case he took these machines over, so I ex¬ 
plained to him that two things would have to be done, the 
account Would have to be transferred on the books of the 
company before w’e would recognize the transfer, and that 
further w*e would not make any transfer on the books of 
the company until the storage charges had been paid up 
to the date of the transfer; that w^as our rule, our invari¬ 
able rule, and we always stuck to it and it would have to 
be done in this case. Then Mr. Kingsbury asked whether 
he could see these boxes for the purpose of ascertaining 
what they contained, or ascertain what the nature of the 
goods was, because he said there was possibility he might 
fake them over. There was considerable hesitation about 
■whether Mr. Kingsbury should see them or not, there was 
some little delay and consideration whether we should per¬ 
mit him to see them, because he had no authority from 
the people in whose name they w T ere stored, but Mr. Kings¬ 
bury was a prominent business man and known to us and 
we decided it would do no possible harm to let him look at 
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them, and therefore he was permitted to look the ma¬ 
chines, sent up with an employee of the company, I did 
not accompany him up and I do not know what jtook place 
there.” 

Q. Please state whether or not at that time Mr. Kings¬ 
bury exhibited to you the warehouse receipt? jA. No, he 
did not have it with him, or at least did not sho^v it to me. 
I do not know whether he had it with him. 

37 Mr. Kingsbury did not show witness the ware¬ 
house receipt nor any writing or endorsement on the 
back of it. j 

Thereupon the following proceedings occurredj: 

Q. I would like you to state whether or not if jthis paper 
had been handed to you you would have- I 

Mr. Wilkes: We object, if your Honor please.j 

The Court: Yes. 

Mr. Merillat: Your Honor has not heard the Question. I 
proffer to show and would like the proffer to kppear, by 
this witness that the storage company would noj; recognize 
tills warehouse receipt with simply these names bn the back 
of this as a transfer of the goods or as authority to them 
to transfer the goods to any unnamed person. 

The Court: I sustain the objection. 

Mr. Merillat : And your Honor allows the exception? 

The Court: Yes. 

i 

By Mr. Merillat: j 

Q. Please state whether or not the listing on ijhe back of 
this paper is an indorsement such as the Fidelity Storage 
Company would recognize. 

Mr. Wilkes: We object. | 

The Court: Objection sustained. 

Mr. Merillat: We note an exception. 

i 

Witness testified that when Kingsbury called and gave 
the name of the vending machine company witness pulled 
the file from their alphabetical filing system ixi the filing 
cabinet, examined the contents of the file, saw!the letters 
demanding payment of the charges during his talk with 
Kingsbury. 

“I told him the storage charges were in arrears and if 
he wanted to transfer this account to his name the transfer 
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would have to be made on the books of the company before 
we would recognize it, and that we would not enter the 
transfer on the books until the storage charges had been 
paid up to the date of the transfer, and it was evident the 
office was in arrears from the correspondence in the 
jacket. ’ 9 

Q. What if any authority did he present to you author¬ 
izing a transfer, recognizing him as entitled to the 
38 goods? A. He did not present any authority, did 
not say he desired the transfer to him, simply said 

he wanted to find out if thev were there and wanted to 

* 

know what would have to be done in case he desired to 
make a transfer, and I explained to him what the method 
was, and then, after some hesitation, decided to let him 
look at the goods, because I could not see what possible 
harm it would be to look at some machines or boxes. 

Q. What if any offer did he make to pay the storage 
charges which were due? A. He made no offer to pay the 
storage charges. There was no discussion he would pay 
them because it was not even assumed he was the owner 
of the goods. 

Q. State whether or not Mr. Kingsbury said to you that 
he, Kingsbury, 'would be responsible for storage charges 
in the future? A. No, nothing like that was said. 

Q. Did you agree that if he would be responsible for 
future charges that you would hold the goods for him? A. 
No. There was nothing to indicate Mr. Kingsbury had 
any right to the goods and there was nothing said about 
him being responsible for the storage charges, and no rea¬ 
son whatever for holding the goods for Mr. Kingsbury in 
the light of our interview at the storage company in Oc¬ 
tober 1930. 

Nothing had been paid on the account up to the date of 
Kingsbury’s call nor had Kingsbury ever paid anything. 
The charges accrued until the goods went out. There was 
introduced in evidence a receipt showing payment No¬ 
vember 12, 1930, of storage charges by the TJ. S. Vending 
Machine Company of $28.85. 

Witness testified that they received a letter from Arthur 
J. Hilland, an attorney, and there was introduced in evi¬ 
dence the original of this letter from Hilland dated No¬ 
vember 15, 1930, and the reply of the storage company by 
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Secretary Lipp under date of November 17, 19$0. These 
letters read as follows: 

“Enclosed herewith please find letter of instructions 
from U. S. Vending Machine Corporaton relative to the 20 
paper boxes in storage with your company andl its check 
to your order in the sum of $28.85 in payment ;of the en¬ 
closed bill. 

“Kindly acknowledge receipt of this letter Vith enclo¬ 
sures and advise me when the shipment of these boxes will 
be made.” 

I 

Reply of defendant storage company: j 

! 

“Replying to your letter of November 15th, relative to 
the U. S. Vending Machine Corporation ajccount, we 
39 have credited their account wdth $28.85 wljich pays to 
November 1st, and have entered order tp seal and 
ship the boxes, in accordance with their instructions. 

“The shipment will go forward Tuesdav, November 
18th.” | 

i 

Witness testified he knew the goods were shipped and 
there was introduced in evidence the B. & Ct Railroad 
Company’s receipt for the shipment to Warren^burg, Mis¬ 
souri, together with a form paper bearing thp 0. K. of 
David Karrick and Mr. Lipp for the packing of the goods 
and their shipment by freight, collect, to the vending ma¬ 
chine company under date of November 17, 1^30. There 
was also introduced in evidence directions foi* the ship¬ 
ment accompanying the letter of Mr. Hillandj the letter 
from the vending machine company addressed to the 
storage company reading as follows: 

I 

“Gentlemen : 

“You hold in storage twenty U. S. Stamp Vending ma¬ 
chines, on which there are now storage charges amounting 
to $28.85. 

“We wish you would seal up these corrugated cartons 
in which these machines are now enclosed and ship them 
to the company at No. 107 North Holden Street, Warrens- 
burg, Missouri, by slow freight. Whatever charges there 
may be for sealing and delivering these cartons to the 
railroad company, you can draw on the conipany here, 

i 

| 

i 

I 





FIDELITY STORAGE CO. VS. C. T. KINGSBURY. 


through the Commercial Bank, for. Also send the bill of 
lading* from the railroad company here also. 

“ These machines are listed as ‘20 paper boxes, Lot 
27888.’ 

“Yours verv trulv, 

“U. S. VENDING MACHINE CORP., 
“By F. L. MAYES, 

“President.” 

There was also introduced in evidence a duplicate car¬ 
bon copy of a letter from the storage company to the vend¬ 
ing machine corporation at Warrensburg, Missouri, dated 
November 20, 1930, stating that the twenty paper cartons 
of machines had been shipped November 18, that the bill 
of lading and bill for $5.95 as per copy enclosed had been 
forwarded to the Commercial Bank of Warrensburg with 
sight draft attached and that the goods had been receipted 
for by the transportation company as received in 
40 good order and that the storage company trusted 
they would be delivered without delay in the same 
good condition. 

Asked what knowledge witness or the storage company 
had that at the time of shipment Kingsburg was claiming 
to be entitled to the goods witness replied: “Mr. Kings¬ 
bury was not claiming to be entitled to the goods, he merely 
inquired about whether the goods were there, and he in¬ 
quired as to what he would have to do in case he desired 
to have the account transferred to him. ,, 

Witness testified that there was in the files a carbon 
copy of the warehouse receipt issued to the U. S. Vending- 
Machine Corporation and this duplicate or carbon copy 
was offered in evidence. 

Witness knew that $28.85 had been paid in Washington 
and the balance by sight draft attached to the bill of lading. 

Q. What, if any authority, had you to vary the terms 
stated on this receipt? 

Mr. Wilkes: We object to that. 

The Court: Objection sustained. 

Mr. Merillat: Your Honor allows me the exception, and 
I offer to show that an officer of the company, even a vice 
president, could not vary the terms that had been agreed 
upon by the company and its board of directors. I under¬ 
stand your Honor sustains the objection? 
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The Court: Yes. 

Mr. Merillat: And I note an exception. 

Witness testified that he saw Mr. Hilland whqn Mr. Hil- 
land came to the storage company about the matter. 

On cross-examination, witness testified that lie did not 
prepare the papers heretofore introduced in evidence as to 
the shipment to Warrensburg but he was consulted about 
the shipment and whether it should be made (with sight 
draft attached. 

Witness testified he did not remember Mr. Rilev being 

j J O 

with Mr. Kingsbury but would not say he was not. “He 
did not join our conference if he was present.! He may 
have been in the office, it is a large room, he might have 
been in the front office.’’ He took no part in the conversa¬ 
tion and witness did not believe he was right beside witness 
because witness thought he would have noticed him if he 
had been close. Witness could say definitely he was not 
introduced to Riley. 

Nothing had been taken out of the file by us. jMr. Meril¬ 
lat had had it for two years and witness could }iot believe 
anything like that had been done. 

41 Witness did not recall receiving a lettei* from Mr. 

Wilkes March 10, 1931, but it was possible such a let¬ 
ter was received. Witness did not recall answering it and if 
such a letter had been written by Mr. Wilkes it might have 
been answered and put in the general file as thb jacket by 
that time would have been sent upstairs and no longer in 
the active files. 

In 1929, witness was second in command to jhis father 
who was president and in actual charge. Witness at that 
time had been in the storage business he supposed about 
six years. The company at times was served wiljh garnish¬ 
ments and attachments but did not always refuse to give 
information to inquirers; sometimes they granted informa¬ 
tion and if a responsible man would come to knqw whether 
goods were there as he was considering purchasing they 
might let him see them. There was one reason fbr not try¬ 
ing to get hold of Woodruff or the vending machine com¬ 
pany when Kingsbury came because their last bijls, accord¬ 
ing to the jacket, had been returned from the oqly address 
they had. He was certain Kingsbury showed no authority 
from either the vending company or Woodruff tjut witness 
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thought it would do the machines no harm to let Kingsbury 
make an inspection. He did not inquire whether Kings¬ 
bury had any claim against either. 

Witness remembered calling for the file because it was 
inevitable he called for it in order to get any information 
about the matter, he also remembered it and that he had 
to ask a clerk to get the file for him. Witness had a dis¬ 
tinct independent recollection that he had the original 
jacket before him during his talk with Kingsbury and that 
he opened the file while Kingsbury was there, made a cur¬ 
sory examination, saw the letters demanding payment of 
arrears. He told Kingsbury there were overdue charges 
which would have to be paid in answer to Kingsbury’s in¬ 
quiry for information as to what he would have to do to 
have the account transferred to him and told him the 
transfer must be entered on the books. Kingsbury said 
he wanted to find out if they were there and that he was 
interested in the possibility of acquiring the goods but did 
not go into details. Witness made no demand of Kings¬ 
bury he present the warehouse receipt and Kingsbury did 
not exhibit any authority to view the goods. Witness had 
to look at the papers in order to locate the file and the 
papers stated that the goods were Lot No. 27,888 in room 
36, section A, floor 1. Witness could not say some one em¬ 
ploye could not possibly remember where a lot of goods 
might be without the location but said it was inconceivable 
any man could tell where goods were without the location 
’because there were several thousand lots of goods 
42 and the warehouse contained over two million cubic 
feet. Koom 16 was what is known as open storage, 
was on the first floor and the room was four times as large 
as the court room and section A gave the general part 
where to look but had other goods there also. Witness 
made no effort to get in touch with Kingsbury after Oc¬ 
tober 10 because witness concluded under Kingsbury’s 
conversation that Kingsbury had dropped the matter of 
whatever he thought of doing. He could not recall telling 
Hilland that Kingsbury had been there inquiring. Wit¬ 
ness thought Hilland delivered authority or an order from 
the U. S. Vending Machine Company but could not be sure. 
Witness could not recall whether he made inquiry of Hil¬ 
land as to the whereabouts of the original warehouse re¬ 
ceipt. He could only say what the custom was and knew 
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nothing of his own personal knowledge as to! what was 
done in this particular case. 

It was customary to make out a small slip whenever any 
one desired access to the property for purposes of examina¬ 
tion but witness did not know that it was invariable; it 
was customary to make a charge for allowing! persons to 
examine goods but no charge was made Kingsbury because 
they felt it was not proper to charge this account with 
Kingsbury’s visit because Kingsbury was there of his own 
initiative and that was one of the reasons there was delay 
in letting him go up. It would not have been aj very large 
charge so perhaps they let it go. Witness did not believe 
Kingsbury had to sign any paper before he w^s given ac¬ 
cess to the goods. Hilland did sign a paper before he was 
given access. 

On redirect examination witness testified that it was the 
invariable custom vrhere any person came iit and made 
claim to goods “to write in large blue pencil fight across 
the face of the jacket a notice that claim has bben made by 
so and so to these goods, and state the naturp of it, any 
claim whatever would have been noted on the (face of this 
jacket so that anyone referring to the jacket for any pur¬ 
pose would get the notice at once. That is not done in refer¬ 
ence to the books of the company, but it is done in addi¬ 
tion to the books of the company. 

I 

David W. Davis testified he had been governor of Idaho 
for two terms but was now living in Washington. He had 
loaned Woodruff some money but was not a director nor 
had any official connection with the U. S. Vending Machine 
Company. He was not acquainted with Mr. Kipgsbury and 
did not recall ever having any discussion with him about 
the machines. He did not recall ever meeting Kings- 

43 bury in connection with the company. He had been 
trying to place Kingsbury ever since jwitness had 

been in court but could not place him as evef having any 
talk with him but further stated, “I may have met him 
with Mr. Woodruff or some one of that kind,! it would be 
a very passing incident if I did.” He did ndt recall ever 
discussing with Kingsbury the matter of the ^ale or prices 
of the U. S. Vending Machine Company’s machines. 

44 There was introduced in evidence aj bill of sale 
dated March TO, 1930, of thirty machines to the wit¬ 
ness for a consideration of $1,000, the bill of sale stating 


i 
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that the vending machine company might repossess them 
upon payment of the $1,000. 

At that particular date Woodruff owed witness $150 or 
$200 but witness had loaned to Woodruff considerably in 
excess of $1,000. Witness was out of the city in British 
Columbia on mining matters when he first began to loan 
Woodruff some money and Woodruff kept calling for a lit¬ 
tle more and a little more and witness naturally looked into 
the machine before the loan. Woodruff was associated with 
a man named Barker who was responsible for improving 
the shutter but witness did not recall ever talking to any 
one who liad actually bought a machine nor could he say 
he ever had seen any written contracts for sale of machines. 
He had met a Mr. Phil Bilev several times who was around 

V 

Woodruff quite a little. Witness’s office was in the Munsey 
Building and witness did recall once meeting Riley in front 
of the building and Riley introducing witness to some one 
and saying the man might work out some plan whereby he 
could use witness’s machines but he did not recall Kings¬ 
bury as that man. Witness had told Riley several times he 
would be glad to cooperate with any one who would put 
the business on its feet—the walk with Riley and this man 
was just a small distance to the corner and the three dis¬ 
cussed the vending machines. He met Rilev only once in 
front of the Munsey building. 

Miss Haley C. Cramer, cashier and bookkeeper for the 
storage company testified they had the loose leaf ledger sys¬ 
tem and that the account was thirteen months old when she 
made the entry November 17, 1930 of the payment that day 
of $28.85 that was due. 

On cross-examination witness testified that a bill in the 
storage company’s files of $28.85 and an additional $2 for 
storage to December 1, 1930, did not go out because in Au¬ 
gust a bill was returned with the address crossed out so 
they had no address on their books at that time. 

It was proved by certified copy of death certificate that 
Woodruff died September 15, 1930. 

Clifford J. Lipp testified he was secretary and 
45 treasurer of the storage company in 1929 and had 
been connected with it since 1925. In the front part 
of the building there were files and bookkeeping data. To 
ascertain anything relating to storage they had to go either 
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to the files or to a location book. The files were|kept 15 or 
20 feet from Mr. Karrick’s office. They had fqur or five 
thousand lots of goods on file and the files were kept in a 
folder such as that produced in court in the present case. 
In the file there would be a record of the gocjds. Some 
goods were in rooms and some in open storage, jThere was 
usually a little slip, the witness exhibiting onejof about 2 
by 4 inches stating the lot number and location. In the ordi- 
nary course of business if anv one made a claim ithev made 
a record by writing in blue pencil across the , ackct. that 
so and so was interested in the goods. At times, but not 
necessarily, tliev noted the nature of the claim. Thev made 
endeavors to collect bills for storage by sending to the ad¬ 
dress given by the depositor. In this instance fitness had 
handled an endeavor in August 1930 to make coljection and 
the envelope with enclosures was returned so they had no 
means of knowing where to send it. When the ioods were 
ordered out was the only time they knew where{they could 
collect the bill. The bookkeeper under witness ’js direction 
made out the bills. The bill for $30.85 not sent oujt including 
storage to December 1, 1930, was made up undel his direc¬ 
tion ; no address was given on it and it was not sjcnt out be¬ 
cause of the former returned bill. On November 12, 1930, 
the vending machine corporation paid $28.85 ahd witness 
attended to that. Witness later took the order to ship tlie 
goods, made it out and they were sent as shown j on the bill 
of lading to Warrensburg, Missouri, witness attending to 
that end and to the last item which was $5.95 fojr the ship¬ 
ping under the bill of lading. Arthur J. Hilland,j represent¬ 
ing the vending machine company, came to the office want¬ 
ing to see them and an order was made giving him access to 
see the goods only. Undoubtedly Hilland said I something 
about shipping the goods. Hilland was informed before 
this could be done they would have to have authority from 
the depositor of the goods and payment of the bill in full. 
Payment for storage was made up to this time ahd then the 
additional $5.95 for packing and shipping cohered by a 
sight draft. Witness had received the letter and authority 
from Hilland already introduced in evidence.! Witness 
handled this and not David Karrick. Asked w^iat knowl¬ 
edge witness had that Kingsbury claimed to be jentitled to 
the goods witness replied “none whateveif”. 

46 On cross-examination witness testified | that prior 
to the withdrawal of the goods at Hilland’s request 
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lie had not heard of Kingsbury and did not recall ever see¬ 
ing Kingsbury before coming to the court room. He did not 
know that he had consulted Mr. Karrick as to any move in 
connection with withdrawal of the goods unless it was re¬ 
lative to shipping them without the warehouse receipt but 
he was not sure whether he consulted him as to that and had 
no independent recollection of doing it. 

The location book was an alphabetical book with leaves 
with each lot number and name opposite the lot number. 
The procedure was if the location slip was not in the jacket 
to go through the location book but usually they turned to 
the file and there would be a slip there showing it but if the 
location slip should be destroyed or lost they would have 
the record in the big book. In this case the matter was de¬ 
scribed as lot 27888, room 16, section A, lot 1. The location 
slip was a little white paper of about an inch wide and two 
or three inches long. Nothing had been removed to his 
knowledge from the file. He had not been able to find the 
location slip in the file jacket and it was not their custom 
after goods were sent out to go through and look for the 
location slip and destroy it. Witness was next in command 
to Mr. David Karrick since 1929. It was their invariable 
rule to have a person who was afforded access sign an ac¬ 
cess receipt. Witness recalled no attorney writing regard¬ 
ing the disposition of the goods other than Mr. Hilland. 

In answer to plaintiff’s counsel witness said it was an in¬ 
variable rule if some one came there who was interested in 
the goods to write across the face of the jacket in blue pen¬ 
cil that so and so was interested in them. 

On redirect examination witness said the location slip and 
its preservation was of no importance after the goods were 
shipped out. He did not remember ever telling any one 
the goods had been shipped to Arkansas. 

Arthur J. Hilland testified that he had been practicing 
law about eight years and was with Mr. Gibbs Baker a short 
period beginning about September 1, 1930. They received 
the U. S. Vending Machine Corporation case September 16, 
according to his file. Mr. Woodruff, the local manager, had 
died the previous day and they were employed to take 
charge of the assets of the company which had no 
47 other representative here. Witness did a good deal 
of investigating as to what the vending machine com¬ 
pany assets were and where they were and about October 
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6 or 7 F. L. Mayes of Warrensburg, Missouri, whb bad em¬ 
ployed them and witness understood was the controlling 
stockholder came on with his attorney, a Mr. Sjidduth of 
Warrensburg. At that time all the property and Assets had 
been moved out of the Kenyon Street building and placed 
on storage with the Smith’s Transfer & Storage Company 
on U Street and some of it transferred to the Smith Storage 
Company in Alexandria, Virginia. Later witness went 
through the company’s files at the Smith Transfer & Stor¬ 
age Company and found a bill for storage from the Fidelity 
Storage Company, which bill was introduced in evidence 
and was witness’s first knowledge anv machines wjere stored 
at the Fidelity Storage Company. He took the batter up 
with the Fidelity Company. Witness had the Key to the 
Kenyon Street address and went there occasionally to see 
nobody was disturbing the company’s assets Jand com¬ 
municated with people representing Woodruff’s qstate. On 
November 10, witness, as his files showed, notified Mr. 
Mayes and Mr. Sudduth of the finding of the twenty ma¬ 
chines. Some one had advised him that Governor jDavis had 
an interest in some machines and he had interviewed him in 
the Munsey Building. The bill for storage charges was his 
first clue that the machines were at the Fidelity Storage 
Company. 

Witness went to the storage company after getting a let¬ 
ter from Mr. Sudduth on November 12 and sawj Mr. Lipp 
with Mr. Sudduth or another gentleman. Mr. LijDp went to 
their records and came back and said they were there. Wit¬ 
ness asked if they might see them and they were taken back 
to where they were stored, practically on the floor in un¬ 
sealed card-board boxes. They were open so yoiji could lift 
the tops off and see the machines. Witness could not 
identify the nature of the file Mr. Lipp had but he was sure 
Lipp made some kind of a check-up before they W ere taken 
back and looked at the boxes. 

Witness had outlined to Mr. Lipp that Woodruff, the gen¬ 
eral manager, had passed away and that they! were em¬ 
ployed to corral the company’s assets and was hdvised as 
the correspondence showed that if he got an or^er signed 
by an officer of the company directing the Fidelity Storage 
Company they would deliver the machines. 

Q. What if any other conditions did they make? 
48 A. They wanted the storage paid. At thajt time they 
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gave me a bill for storage, my recollection is, because my 
files show, I mailed a bill for the storage. 

Witness later got the bill back with Mr. Mayes’ check for 
$28.85 to cover the storage and a letter signed by Mayes ad¬ 
dressed to the Fidelitv giving directions as to what thev 
wanted done with the machines. Witness identified his sig¬ 
nature to the letter already in evidence and said that the let- 
ter of instructions in evidence was one he had received and 
given to the storage company. Arrangements were later 
made to ship the goods C. 0. D. to Warrensburg. Witness 
testified he had no knowledge either personally or as de¬ 
rived from the officers of the company of any claim of Mr. 
Kingsbury against the machines. 

On cross examination witness testified his first visit to 
the storage company warehouse was November 10, 1930, as 
that was the date of his letter advising he had located the 
machines. 1 He did not recall any demand was made upon 
him to pay storage as a condition precedent to having 
access to the goods, he was sure he saw them without pay¬ 
ing the storage because it was not paid until he received Mr. 
Slaves’ check. He knew there was discussion in relation 
to the charges. He had no recollection of serving any notice 
upon the storage company by telephone or letter or other¬ 
wise prior to November 10, 1930, of any claim on behalf 
of the vending machine company. Mr. Mayes and Mr. Sud- 
duth were here several days before witness located the 
goods at the warehouse. It was his understanding Wood¬ 
ruff had been the general manager of the corporation. 

In answer to Mr. Merillat witness testified that he knew 
for some reason the machines were not complete when he 
saw therh. He may have gotten that information from the 
person who was with him and who is now in St. Elizabeth’s. 
It was his recollection there was something missing and 
that they were not complete; it was either the wire attach¬ 
ment that was used in the electric socket or it was a new 
shutter of some kind but he had no technical knowledge. 
There was not a great amount of delay in seeing the ma¬ 
chines. 

Defendant offered in evidence a triple certificate of the 
Federal Court of the Kansas City district showing a re¬ 
port made by the receiver in the bankruptcy case of the 
United States Vending Machine Corporation, July 29, 1931, 
and that the schedule in the bankruptcy case listed — Kings- 
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berry, Address unknown, as having a note for $}250 as an 
unsecured claim against the company but the coijrt refused 
to permit defendant to introduce the court matters 
49 in question and allowed defendant an exception. 

Thereupon the plaintiff and the defendant jannounced 
the conclusion of all the evidence offered or to be of¬ 
fered by the respective parties and thereupon i the plain¬ 
tiff requested the court to grant the plaintiff the following- 
instructions, which proposed instructions were Objected to 
by the defendant but were granted and allowed by the court 
and an exception by defendant to the grant of each and 
every of said instructions was allowed defendant. Said 
instructions so granted over defendant’s objection and ex¬ 
ception were as follows: 

I 

Prayer No. 1 . The jurors are instructed that if they find 
that the receipt was transferred to Clarence T. {Kingsbury, 
then said Kingsbury acquired the right to notify the de¬ 
fendant, Fidelity Storage Company, of the transfer to him 
of such receipt, and thereby to acquire the direcj; obligation 
of the Fidelity Storage Company to hold the pdssession of 
the goods for said Clarence T. Kingsbury. 

Prayer No. 2. The jurors are instructed that [if they find 
that while Clarence T. Kingsbury was the holder of the 
warehouse receipt he requested the defendant to hold the 
goods for him, but that, notwithstanding such request, the 
defendant delivered the property described in the receipt to 
the U. S. Vending Machine Corporation or td any other 
person, then the jurors shall find for the plaintiff Clarence 
T. Kingsbury in an amount equal to the fair mjarket value 
of the property at the time it was so unlawfully converted 
by the defendant Fidelity Storage Company. 

Prayer No. 3. The jurors are instructed that if they find 
that the defendant Storage Company delivered jhe goods to 
someone else when they belonged to the plaintiff Kingsbury, 
in determining the value of the goods you shall Entirely dis¬ 
regard the provision of the warehouse receipt attempting 
to limit the responsibility of the defendant Storage Com¬ 
pany if you should find that the defendant whs guilty of 
gross negligence. 

Prayer No. 4. The jurors are instructed thai any notice 
given to David B. Karrick by the plaintiff plarence T. 
Kingsbury or his duly authorized representative was notice 
to the defendant Fidelity Storage Company. 

6—6275a 
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Prayer No. 6. The jurors are instructed that if they find 
that David B. Karrick, Vice-President of defendant Stor¬ 
age Company, upon the occasion of Mr. Kingsbury’s visit 
to the warehouse with Mr. Riley, did and said things 
50 from which one would reasonablv conclude that Mr. 

Kingsbury was recognized by Mr. Karrick as the 
transferee of the receipt and the goods, and would be looked 
to for the payment of the storage charges, and that Mr. 
Kingsbury did so conclude, then and in that event it is im¬ 
material whether or not Mr. Kingsbury either paid storage 
charges or caused the transfer of the goods to Mr. Kings¬ 
bury to be actually entered upon the books of the warehouse 
company. 

The defendant moved the court to dismiss the cause for 
want of jurisdiction but the court refused to grant said 
motion and allowed defendant an exception to said re¬ 
fusal. 

Thereafter the defendant requested the court to grant 
defendant the several instructions and each of them here¬ 
inafter set forth but the court refused to grant defendant 
each and every of said prayers or instructions and allowed 
to the defendant an exception to the refusal to grant each 

and everV of said instructions. The instructions so refused 
* 

were as follows: 

Prayer No. 1. The jury are instructed that your verdict 
should be in favor of defendant. 

Prayer No. 3. The jury are instructed that before you 
can find against the defendant if you find that the storage 
company had fixed requirements as to transfer of non- 
negotiable warehouse receipts including payment of stor¬ 
age charges to date and written evidence of transfer on its 
books from the name or names in which the goods were 
stored to the name of another party that these conditions to 
transfer of the non-negotiable receipt in evidence could not 
be waived by David B. Karrick but said conditions were 
binding on David B. Karrick as well as other parties to a 
transaction at the storage warehouse involving transfer 
of a non-negotiable warehouse receipt. 

Prayed No. 4. The jury are instructed that the burden of 
proof in this case is upon the plaintiff of establishing by a 
fair preponderance of the evidence that the Fidelity Stor¬ 
age Company without requiring payment of the accrued 
storage charges and without requiring entry on their books 
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of transfer of the warehouse receipt to the plaintiff Kings- 
burv agreed orally through David B. Karrick to hold the 
goods in question for said Kingsbury upon ajn agreement 
by Kingsbury to be responsible for future storage 
51 charges. In this connection you may! consider in 
reaching your conclusion the fact that render the law 
the storage company had a lien on the goods l for the past 
charges accrued thereon at the time plaintiff Kingsbury 
called at the storage warehouse. 

Prayer No. 5. The jury are instructed that jf you should 
find that the defendant Storage Company orajly agreed to 
hold the goods stored for the plaintiff Kingsbujry and not to 
deliver them to the U. S. Vending Machine Corporation or 
A. J. Woodruff then it was the duty of the plaintiff Kings¬ 
bury to pay the storage charges within a reasonable time 
and to assert his right to the stored goods within a reason¬ 
able time thereafter and if you find that the plaintiff Kings¬ 
bury did not assert the rights he claimed in the goods 
within a reasonable time and that the storage company 
after lapse of a reasonable time from date ofi Kingsbury’s 
call on them delivered the goods to the U. S. Vending Ma¬ 
chine Corporation upon payment of its stofrage charges 
then your verdict should be in favor of defendant. 

Prayer No. 6. The jury are instructed that if your ver¬ 
dict be in favor of plaintiff the amount of you^ verdict can¬ 
not exceed the sum of one thousand dollars bht mav be for 

r J 

a lesser sum. 

The defendant requested the court to grant the following 
instruction, to the granting of which the plaintiff announced 
he had no objection and thereupon the court granted said 
prayer or instruction, which read as follows: ! 

! 

Prayer No. 2. The jury are instructed that [under the law 
and its warehouse receipt in evidence the defendant storage 
company had a lien on the goods covered by the warehouse 
receipt and a lawful right to insist on payment of all dues 
owing by the U. S. Vending Machine Corporation or A. J. 
Woodruff before it would transfer said warehouse receipt 
to plaintiff Kingsbury and also not to recoghize any trans¬ 
fer of the warehouse receipt unless entered op the books of 
the warehouse and before the plaintiff can recover a verdict 
at your hands he must prove by a fair preponderance of the 
evidence that the defendant storage company waived these 
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rights which the law and the warehouse receipt gave it and 
agreed not to insist on these rights. 

And thereafter the court charged the jury as follows and 
thereafter the following proceedings occurred: 

52 “Charge to the Jury. The Court (J. Wheat): 

Ladies and gentlemen of the jury, the real question 
here is a very narrow one, although it has taken some time. 
The defendant, the warehouse company, issued its ware¬ 
house receipt for twenty of these machines to the machine 
company and a man named Woodruff. In contemplation 
of law, that entitles either one of these people, either Wood¬ 
ruff or the Vending Machine Company, to go and get those 
machines. Neither had any exclusive right, they both had 
an equal right to go and get those machines. Why it was 
done in that way we do not know, and it is not affair of 
ours. This is not a suit between 'Woodruff or his heirs or 
creditors and anybody else, it is a suit solely against the 
warehouse company, and the claim against them is that, 
in violation of the plaintiff’s rights, they delivered these 
machines to the Vending Machine Company. 

“The plaintiff got his rights in this way. He had some 
business relations with Woodruff, and what they were we 
do not know and we do not care. He took Woodruff’s note 
and he turned over this warehouse receipt to Kingsbury as 
security for that note, and, at the same time, as has been 
testified to, he wrote on the back of the warehouse receipt 
the name of the Vending Machine Company, by himself 
as general manager, and his own name, and the claim here 
is based upon that, and the fact that after the note became 
due and was not paid, Mr. Woodruff, as has been testified 
to, told Kingsbury that he could not pay the note and the 
property was his. 

“Mr. Merillat: There is no testimony of that kind in 
the case, if your Honor please. 

“Mr. Wilkes: There is. 

“Mr. Merillat: I note an exception. 

“The Court (resuming): Kingsbury obtained possession 
of the warehouse receipt in that way, and his possession 
was a lawful possession, the warehouse is not denied in 
these pleadings, there is no denial by the defendant of 
that fact. 
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“The next step that Mr. Kingsbury took, according to 
his testimony, was to go around to the warehouse company 

and have a certain conversation with Mr. Khrrick, who 

# [ 7 

was at that time the vice president. Now, the! real point 
of this case is just what took place on that occasion. That 
is the one important fact in this case. According to Mr. 
Kingsbury’s story he went around there, saw Mr. Karrick, 
and exhibited to him the warehouse receipt and the 
53 indorsements upon it, and asked him if that prop¬ 
erty was there, and, before the interview was over 
he had seen the property in the manner stated. According 
to his testimony he told Mr. Karrick that he wanted that 
property held for him, and Mr. Karrick, according to his 
testimony, he said that that would be done; an<jl that there 
was no demand made on him for storage charges. He did 
say that he would be responsible for the charges, and my 
recollection is there was no limitation of that responsibility 
to the future, and it would have been useless ijf there had 
been, because there is no question but what [the storage 
company has a lien on this property stored, and they could 
compel anybody to pay those storage charges before they 
delivered any of the property to them. Tha|t was their 
position of advantage. They had a lien on thgt property, 
which they could enforce by selling the machines, if they 
wanted to, and under no circumstances could thev be re- 
quired to deliver those machines to anybody! until those 
storage charges had been paid. But it has $een in evi¬ 
dence that they sent out bills to the machine company, the 
bills had not been paid, and in one instant, at least, they 
had been returned on account of the Post Office Depart¬ 
ment. If that is what took place, if Mr. Kingsbury went 
around there and exhibited the receipt, showed I the indorse¬ 
ment, claimed that the receipt had been transferred to him 
and asked that the property be held there fbr him, and 
that was promised by Mr. Karrick, the vice president, 
then, he had a right to have that property held for him. 

“But Mr. Karrick’s story is quite different from that. 
He admits that Kingsbury came around there, but he says 
that he came there and stated that he might perhaps take 
that property over and wanted to know if it whs there, and 
was allowed to see it, but that there was no Warehouse re¬ 
ceipt exhibited to him, no request that the property be held 
for him, and nothing at all that would in any \gav bind him 
to hold the property. 
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“As between those two stories you have got to decide 
which is the true one, and, as I say, it is very largely a 
matter of credibility of these witnesses. Credibility means 
the extent to which you believe matters fundamentally and 
primarily matters for the jury. It is my duty to give you 
what I believe to be the law in the case, but it is your duty 
to find out what the facts are, and if the storv as told by 
Mr. Kingsbury is the truth of what took place at that 
interview, then he is entitled to a verdict here, and 
54 if the truth is as testified to bv Mr. Karrick, then 
the defendant is entitled to a verdict here. I see 
no escape from that at all. It is a clean cut issue of fact 
as to just what took place on that occasion, for under the 
law if one of these people, the two of them entitled to the 
property, if one of these people, on the face of the receipt 
entitled to the property, got it first, without any notice to the 
company that the other one had any title to it, than as is 
shown on the face of the receipt, then the company made a 
valid delivery; but if they delivered this property to the ma¬ 
chine company after they had been notified that the real 
owner of that receipt and the real owner of that property 
was Mr. Kingsbury, accompanied by the exhibition of their 
receipt to them with this indorsement on it and with re¬ 
quest that it be held for Mr. Kingsbury, and it was not 
so held, then Kingsbury is entitled to a verdict here at 
vour hands. 

“It appears without any contradiction that after this 
interview between Kingsbury and Karrick, Mr. Hilland, 
an attorney of this Court, representing the machine com¬ 
pany, was called after Mr. Woodruff’s death, and he found 
a bill, a receipt, from the storage company among the 
papers belonging to the company, and that caused him to 
investigate. He investigated and found these machines 
were up there, and as a result of what he did, in coopera¬ 
tion with some of the officers of the company, who came 
on from the West, these machines were shipped out West 
to the company out there. 

“Unless the defendant, The Storage Company, had no¬ 
tice, as I have said, of the character testified to bv Mr. 
Kingsbury, they had a perfect right to do that, because 
according to the records of their office and according to 
their receipt this property stood in the names of either 
one of these two, and they did deliver it to one, and that 
was a valid delivery, unless they had notice at the time, 
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given to them by Mr. Kingsbury, as I have sgid if Mr. 
Karrick had that notice, if what took place up j there was 
as testified to by Mr. Karrick, then the Storage! Company 
had no right to ship those machines out West. 

“Mr. Wilkes: I think vou said Mr. Karrickiwhen vou 

w l 

meant Mr. Kingsbury. 

“The Court: Mr. Kingsbury. Now, there is a question 
that you have to decide, just what took place at ithat inter¬ 
view between Mr. Kingsbury and Mr. Karrick. In decid¬ 
ing that you should take into account, of course, in the 
first place, the appearance of these witnesses on the stand. 

You have seen them here, they testified jhere, they 
55 were examined and cross examined, and you pos¬ 
sibly have made up your minds, or at least you have 
attempted to size them up as to who is telling the truth. 
You have the right to take that into consideration, of 
course; you also have a right to take into coiisideration 
the probabilities of the stories which they hav0 told. It 
has been argued to you on both sides as to which story 
is most probably the truth, and that is a thing that you 
must decide among yourself, which story is true jand which 
story is most according to the probabilities of the case. 

“There is another thing you have to take infjo account, 
and that is the recollection of the witnesses. People may 
differ in their recollection. Some people have more ac¬ 
curate memories than others; some people haVe greater 
capacity for remembering than others do. A mgn may not 
recollect, and yet may have tried to tell the truth. Two 
witnesses may differ in their recollection, yet both be trying 
their best to tell the truth. Then there is the dase of the 
witness who is not trying to tell the truth, and if you be¬ 
lieve that any witness, who has testified here ih this case, 
has deliberately testified falsely, trying to deceivO, you have 
the right to disregard the testimony of that fitness en¬ 
tirely, throw it out as unworthy of belief. Of qourse that 
should not be done lightly nor hastily. The thing to do is 
to find out what the real truth is. 

“There is another thing to be taken into consideration, 
that is the interest which a witness has or does not have in 
the case. Of course the plaintiff is an interested witness, 
and officers of this company are in contemplation of law, 
interested witnesses. Some of the witnesses whb have tes¬ 
tified here apparently have no interest one way or the other. 
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And that is a thing to take into consideration, but the fact 

that a witness has an interest does not by anv means mean 

» •> 

that witness is not telling the truth, but it is a circumstance 
that may be taken into consideration in weighing the tes¬ 
timony which has been given by the witness. 

“In order to recover here the plaintiff must show, by a 
preponderance of the evidence, that the facts as testified 
substantially by Mr. Kingsbury as to what took place on 
the occasion of his interview with Mr. Karrick are true. 
If vou believe that the facts as testified to by Mr. Kings- 
bury are the real facts, then the plaintiff is entitled to a 
| verdict. If you believe that is not the truth, as told by him, 
but that on the contrary the truth of what took place 
56 there is the story by Mr. Karrick, then your verdict 
\w should be for the defendant. 

“If your verdict is for the plaintiff then it should be for 
such amount as represents the fair and market value of 
the property at the time the defendant refused to turn it 
over to the plaintiff. The claim made in the pleadings is 
that these machines were worth $90 apiece, which would be 
$1800. There is some evidence tending to indicate a lesser 
value, but if the plaintiff is entitled to a verdict it should 
be for such an amount as fairly represents the then market 
value of the property, and under the pleadings it could not 
be over $1800 in any event. Either $1800 or such smaller 
sum as you find is the fair market value of that property. 

“Considerable has been said in the way of argument with 
respect to the payment of the storage charges. I want to 
emphasize that under no circumstances could the defendant 
company here be permitted to collect the charges, no matter 
who was registered on their books as owner, they had the 
right to retain possession of the property until their stor¬ 
age charges were paid, and that right continued down to 
the end, when they delivered over the property. I will say 
this, that if when Mr. Kingsbury went around to the stor¬ 
age company and exhibited his receipt, if he did, and said he 
wanted to have that property transferred into his name, 
Mr. Karrick would have had a right to say then and there, 
‘This will not be done until the storage charges have been 
paid.’ If he had said that, why the plaintiff would have no 
case here unless he paid them, but according to Mr. Kings¬ 
bury’s story nothing of that kind was said, no demand was 
made on him for the storage charges, and he understood 
Karrick would hold the property for him. The matter of 
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the storage charges is one in which any warehouse com¬ 
pany always has a very strong position, becaiise they can 
always hold the property until they have been paid. 

“You ladies and gentlemen will now take the case and 
consider it carefully. The first question to detide is what 
happened at that interview between Kingsbury and Kar- 
rick. If the story told by Mr. Kingsbury represents the 
truth of what took place there, then in my opinion the 
plaintiff is entitled to a verdict. If what took place there 
is as represented by the testimony of Mr. Karrick, then 
the plaintiff is not entitled to a verdict! and the de- 
57 fendant is. If you find the plaintiff is entitled to a 
verdict then pass to the next point of fhe case and 
find out what the testimony indicates was the fair, market 
value of that property at that time. In no ev^nt will it be 
over $1800, because that is all that is asked for. 

“I think that is sufficient. ! 


“Mr. Merillat: I desire to have noted an [exception to 
some parts of what the Court said as regards the indorse¬ 
ments upon the warehouse receipt being shown, on the 
ground there is no testimony to that effect. 

“The Court: Wait one minute. Did not on$ witness tes¬ 
tify he saw it written on there with his own eyes? 

“Mr. Merillat: No. j 

“The Court: I think he did. 

“Mr. Wilkes: Mr. Nesbit so testified. ' 

“Mr. Merillat: I am not referring to Nespit, I am re¬ 
ferring to what your Honor said as to the exhibit shown at 
the warehouse to Mr. Karrick. I am not referring to the 
other. Your Honor said that the indorsements were shown 
to Karrick. That is what I am making my exception to. 

“The Court: I said that according to Mr. j Kingsbury’s 
testimony that that was what he said about it\ 

“Mr. Merillat: I am noting my exception on the ground 
he did not so state. 

“I am also noting an exception to so much of your 
Honor’s remarks as stated that there was no limitation of 
time placed by what Mr. Kingsbury said as tp the storage 
charges, on the ground that his testimony was that he said 
he would be responsible for the future storage charges. 

7—6275a 
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44 The Court: That is for the jury. That is my recol¬ 
lection, however, and you have your exception. 

4 4 Mr. Merillat: If your Honor please, I ask that the three 
declarations be sent out, given to the jury to take to the 
jury room. 

4 4 The Court: I do not think it is customary to send plead¬ 
ings that have been superseded by other pleadings. 

44 Mr. Merillat: It is sometimes, and in this case I think 
it is proper. 

44 The Court: No, I do not think so. 

44 Mr. Merillat: I am asking it. Are vou objecting, Mr. 
Wilkes f 

58 44 Mr. Wilkes: I do not object to the pleadings on 

which we go to issue before the jury. 

44 Mr. Merillat: I want all three. 

44 The Court: That will be refused. 

44 Mr. Merillat: I note an exception to that. 

44 The Court: Very well, take your exception.” 

And thereupon the jury retired to consider of its verdict 
and thereafter the jury returned a verdict finding in favor 
of the plaintiff in the sum of $1,375. 

The foregoing is the substance of all the testimony given 
and the proceedings had at the trial of said cause, and be 
it further remembered that each and every of the separate 
and several exceptions taken by counsel for the defendant 
were duly taken as hereinaforesaid and duly entered upon 
the minutes of the court and the same made a part of the 
record hereof and because the matters and things herein¬ 
before recited are not matters of record and in order that 
the defendant may have its cause reviewed on appeal and 
before the jury retired to consider of its verdict the de¬ 
fendant by its attorney moved the court to sign and seal 
this its bill of exceptions to have the same force and effect 
as if each and every of said exceptions had been separately 
and severally signed and sealed, which motion by the court 
is granted; and thereupon defendant tenders this its bill of 
exceptions and requests the court to sign and seal the same 
according to the statute in such case made and provided, 
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and it is accordingly done, now, for then, this 2j3th day of 
May, 1934. 

ALFRED A. WHE^T, 

Chief \ Justice. 


Service of copy acknowledged this 27tli day of April, 


1934. 


JAMES E. ARlDIS, 
Attorneys for Plaintiff. 


Bill of Exceptions agreed to. This copy for Cburt of Ap¬ 
peals. May 25, 1934. 


C. H. MERILLA r I|, 

For Defendant. 

JAMES C. WILKES, 
JAMES E. ARTISf, 



59 To James C. Wilkes and James E. Artis, 
Attorneys for Plaintiff, 

Washington, D. C.: 


Enclosed please find a copy of the bill of exceptions I am 
this day, April 27, 1934, filing in the appeal froifi the judg¬ 
ment entered in the above entitled cause. Thej bill of ex¬ 
ceptions will be called to the attention of Mr. |Chief Jus¬ 
tice Wheat on the 23d day of May, 1934, at 10 A m., or as 
soon thereafter as counsel may be heard. 


C. H. MERILLAT, 
Attorney for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6275. Fidelity Storage Company, appellant, vs. Clar¬ 
ence T. Kingsbury. United States Court of Appeals for 
the District of Columbia. Filed Aug. 1, 1934. j Henry W. 
Hodges, clerk. 
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This is an appeal from a judgment against j appel¬ 
lant in favor of appellee for $1,375 with costs (Trans. 
Rec. p. 9) entered upon a jury verdict (j?. 50). 
The appeal raises three questions of general interest. 

First, Where a non-negotiable warehouse receipt 
of a corporation in express terms declares, “ All dues 
must be paid before the delivery or transfer of goods, 
and no transfer will be recognized unless entered 
on the books of the warehouse,” may a third'person 
obtaining possession of the warehouse receipt and 
claiming transfer of it to him become entitle^ to the 
goods without compliance with the condition: claim¬ 
ing that an officer of the corporation orally agreed to 
hold the goods for him? 

i 

| 

I 
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Second, May the corporation prove that no officer 
of the corporation could vary the terms aforesaid of 
the warehouse receipt agreed upon by the company 
and its board of directors (Proffer, p. 32), there 
being in the case no evidence of a ratification of the 
alleged oral arrangement? 

Third, Is a provision in a warehouse receipt limit¬ 
ing liability to $50 for each parcel valid unless at the 
time of storage a higher valuation be made known, 
whereupon an additional charge will be made for a 
higher valuation (p. 16), there being in the case no 
element of fraud or the like? 

There are some other errors alleged in the trial 
below peculiar to the instant case, but the foregoing 
are the errors alleged of general application. If the 
answer to the first proposition be ruled in favor of 
appellant there is an end to the litigation. If the 
appeal be upheld on other grounds another trial 
would be necessary unless appellant should be up¬ 
held as to want of jurisdiction in the court below on 
the face of the pleadings. 

Statement of the Case 

Counsel will state first the facts developed as to 
which there is no dispute. On September 23, 1929, 
there was stored with the Fidelity Storage Company 
twenty “paper boxes” (p. 17) that in fact contained 
each a vending machine which dispensed upon in¬ 
sertion of a coin, or was supposed to, one and two 
cent stamps and packages of chewing gum, cigars or 
cigarettes (p. 24). The storage company issued its 
non negotiable warehouse receipt (pp. 15-17) where¬ 
by it acknowledged that day to have received the 
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boxes, enumerated in a schedule, for the “ account 
of U. S. Vending Machine Corporation or A. J. 
Woodruff.” The receipt stated as to matters very 
material on the present appeal: 

“The responsibility of this company for 
any piece or package (and the contents of 
such package) enumerated in the schedule is 
limited to the sum of fifty dollars, unless the 
value thereof is made known at the time of 
storing and receipted for in the schedule; an 
additional charge will be made for a Jbigher 
valuation. ’ ’ 

# # # * * * 

“All dues must be paid before the delivery 
or transfer of goods, and no transfer 'jvill be 
recognized unless entered on the books of the 
warehouse.” 

Other provisions stated that the bill for tlfe first 
month’s charges will be presented on receipt off goods 
and that thereafter bills were payable monthly un¬ 
less otherwise arranged; that if storage charges re¬ 
mained unpaid for six months the stored goods may 
be sold after advertisement and that the warehouse 
receipt and a written order should be presented when 
any goods were to be withdrawn. 

The ledger sheet shows that the monthly storage 
charge for the goods was $2 a month, with! a few 
additional charges of small amounts. The Address 
given the storage company by the storers w^s 1365 
Kenyon Street, in Washington. April 3, 1930, a let¬ 
ter was sent to U. S. Vending Machine Company or 
A. J. Woodruff at that address calling attention to 
the fact six months’ storage was in arrears and in- 
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terest would be charged unless a remittance on ac¬ 
count was received (p. 27). On August 7, 1930, a 
bill for $24.03 was mailed for storage to September 1 
with a letter addressed as aforesaid stating that 
when a year’s storage was due the account was put 
on a delinquent list and the goods were liable to be 
sold for storage charges (pp. 27-8). The letter and 
bill came back with the envelope marked “ Returned. 
Left no address.” 

On September 15, 1930, A. J. Woodruff died (p. 
36) and his estate was administered in the District 
of Columbia. No claim against the estate was filed 
by appellee (p. 22). September 16, 1930, Arthur J. 
Hilland, a lawyer of Washington and this bar, was 
employed by the U. S. Vending Machine Company, 
which had no other representative in Washington 
than Woodruff, to take charge of the assets of the 
company (p. 38). On October 6 or 7, P. L. Mayes, 
of Warrensburg, Missouri, president and principal 
stockholder of the company (p. 32), and Mayes’ at¬ 
torney came to Washington. In the meantime Hilland 
had been going to the Kenyon Street address and 
had moved out the assets he found there to the Smith 
Transfer and Storage Company in Washington and 
some to Alexandria (p. 39). In going through the 
files at the Smith rooms in Washington he found a 
bill for storage from the Fidelity Storage Company, 
which was the first he knew any machines were 
stored at the Fidelity (p. 39). Going to the Fidelity, 
November 12, with the Warrensburg attorney Hill¬ 
and and this attorney Sudduth saw the secretary of 
the Fidelity, Clifford Lipp, and after a check-up was 
informed the goods were there and were permitted 
to see them (pp. 39, 37). Hilland was told the Fi- 
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delity wanted its bill paid and also to get hn order 
from the U. S. Vending Machine Compan^ and it 
then would deliver the goods (pp. 39-40) and! Hilland 
was given a bill which amounted to $28.65, had been 
made up (p. 36) theretofore but had not b^en sent 
out because of the return of the August lettepr. Hill- 
and obtained Mayes ’ check for the $28.65 and a letter 
of directions to the Fidelity as to what the vending 
machine company wanted done with the stored prop¬ 
erty (p. 39-40). See correspondence, pag^s 30-32, 
and evidence, page 27. Hilland knew nothing of any 
claim Kingsbury had against the machines (p. 40) 
and neither did the vending machine company (pp. 
40-41). Under Hilland’s orders and instructions in 
writing the Fidelity shipped the stored goods C. O. D. 
to Warrensburg, Missouri, with a sight d^aft for 
$5.95 attached to the bill of lading to cover the ex¬ 
penses and it was paid. Secretary Lipp, of ihe stor¬ 
age company, testified he had no knowledge Whatever 
that Kingsbury claimed to be entitled to the goods 
(p. 37) when he shipped them to Warrensbprg. 

One of the exceptions in the instant cause is to the 
refusal of the court to admit in evidence a record 
showing that the United States Vending Corporation 
in bankruptcy proceedings in the federal Court in 
Kansas City listed in its schedule of credits f‘Kings- 
berry, Address unknown” as having a note fqr $1,250 
as an unsecured claim (p. 40-41). 

The Fidelity Storage company has 1,500 rooms 
and an equal amount of vrhat is known as open stor¬ 
age space (p. 26), the whole comprising dver two 
million cubic feet and storing several thousand lots 
of goods (p. 34). The boxes here in question were 
in a very large open space with goods of oijhers (p. 
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34), the open space being divided off. The company 
follows the loose leaf ledger system (p. 36) and the 
accounts and papers are kept in file cabinets, each 
case including a duplicate warehouse receipt in a 
separate jacket or folder (pp. 26, 36-7). In current 
files in the main office on the ground floor are kept 
several thousand jackets and after goods are with¬ 
drawn the files are kept upstairs and moved as they 
become older (p. 26). Where goods are located is 
ordinarily ascertained by reference to these files on 
obtaining the name of the party storing and pulling 
the folder which contains the location and other data 
including a duplicate carbon copy of the warehouse 
receipt, bills for storage, etc. A location book is 
also occasionally in event of need gone to (pp. 26; 
38). It was practically impossible without resort to 
either to locate particular goods. If any person came 
making claim to goods other than the party in whose 
name stored the jacket containing the papers in the 
case was marked on the outside with a blue pencil 
notation of the claimant and nature of the claim and 
this was the invariable rule (pp. 35, 38). 

Coming Now to the Matters as to Which There Is 
Contradiction in the Evidence 

Through Fred Nesbitt, a loan broker with whom 
Kingsbury had been in the loan business, and to 
whose order Kingsbury made his check for $1,200 
(p. 19) Nesbitt dealing with one Woodruff (14-15) 
made a loan based on a note for $1,250 dated Septem¬ 
ber 30, 1929, payable to the order of A. J. Woodruff 
and signed “U. S. Vending Machine Corp’n, A. J. 
Woodruff, G. M., Address 1365 Kenyon St. n. w.” 


The note stated the collateral security was^ “ Cer¬ 
tificates No’s. 19 & 20 of the preferred capital stock 
of the U. S. Vending Machine Corporation for 50 
shares, and assignment to C T Kingsbury oJt a cer¬ 
tain contract with C C Cuppett, dated January 26th, 
1929, also Fidelity Storage Co. Warehouse i receipt 
No. 27 888,” which property the note certified “ be¬ 
longs to us.” Woodruff’s guarantee of paynient ap¬ 
pears on the back of the note. 

The warehouse receipt was turned over by Nes¬ 
bitt to Kingsbury and Nesbitt testified the follow¬ 
ing endorsements were made at the request of Kings¬ 
bury, same appearing on the back or reverse[ side of 
the warehouse receipt: 


“U. S. Vending Machine Corp., 
“A. J. Woodruff, 

“Gen’l Mgr. 

A. J. Woodruff” 


Kingsbury testified on direct examination, over 
objection and exception that Woodruff wa|s dead, 
that “some time about May, 1930, Mr. Woodruff 
confessed his inability to meet the note, ;and he 
turned the note over to me, told me the machines 
were mine.” After Woodruff’s death on September 
15, 1930, he, Kingsbury, about October 10, went with 
Phil Riley, who was familiar with the machines, to 
the Fidelity Storage Company and there had a talk 
with David Karrick with whom he was acquainted 
and witness “told Karrick that warehouse receipt 
was his and that he wanted to have his na[ne reg¬ 
istered there as being the owner of the goods; that 
Karrick asked witness if he wanted to take the goods 
■with him, to which witness stated that he did not, 
but wanted to examine the goods and ‘get ^ record 
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as being the owner of the goods ’; that Karriek then 
called an attendant and directed him to take witness 
and Mr. Riley to where goods were stored; that there 
was nothing said at that time by ‘anybody to any¬ 
body’ as to payment of storage charges.” 

Riley later told witness he had reason to believe 
the machines had been removed from the warehouse 
and witness “immediately called up the warehouse 
to find out if they were my twenty machines which 
had left the warehouse.” Later in the day witness 
had been telephoned the machines were not at the 
warehouse. 

On cross-examination witness being asked as to 
nothing being said by “anybody to anybody” as to 
storage charges, testified at first “except that I said 
that the goods were to be stored to my account and 
futufe charges went to me.” The words “future 
charges went to you” being repeated by appellant’s 
counsel, witness added, “or any charges.” He had 
the warehouse receipt with him when he saw David 
Karriek and probably had read the provision in it 
that all bills must be paid before the delivery or 
transfer of goods and that no transfer would be 
recognized unless entered on the books of the ware¬ 
house, but forgot it when he went to the storage 
warehouse a year later and did not have it in mind. 

He had done nothing when the note matured a 

i 

month after its date except to ask Nesbitt to make 
demand on Woodruff, which Nesbitt did. A year or 
over then elapsed before he went to the storage com¬ 
pany and Woodruff was dead. 

When he saw David Karriek he had not asked if 
the goods were there, he assumed that they were. 
Nothing was said by Mr. Karriek that there were 
overdue storage charges which they were trying to 


collect and witness had made no inquiry of Karrick 
or Woodruff. Witness knew the goods had been 
there a year. He had been asked for none and had 
made no tender and nothing was said that there 
must be a transfer on the books nor that yritten 
authority would have to be gotten from the jperson 
in whose name the goods were. David Karrick had 

i 

looked at the front and the back of the warehouse 
receipt and made no comment about it (p. 21). 

It may be apposite here to state, though this sum¬ 
mary is addressed to the legal proposition fijrst an¬ 
nounced, that exception taken and assignments of 
error 19 and 20 (p. 11) relate to the action of the 
trial court in refusing to permit cross-examination of 
Kingsbury (p. 21) as to whether it was not uptil his 
third affidavit that he said anything to the effect that 
he had exhibited the warehouse receipt to j David 
Karrick and its refusal, when it handed the ttird or 
second amended declaration to the jury upon retiring, 
to permit the jury to have the first and secopd dec¬ 
larations to which the affidavits of merit w^re ap¬ 
pended (p. 50). The first affidavit (p. 3) states that 
“ affiant duly notified defendant that said warehouse 
receipt had been endorsed by him and that jhe was 
the owner thereof”; the second affidavit that' (p. 4) 
“ affiant duly notified defendant that said warehouse 
receipt had been transferred to him and that he was 
the party entitled to the possession thereof. [’ The 
third affidavit states that (p. 6) “affiant at t}ie time 
of notifying defendant of his ownership 6f said 
warehouse receipt presented said receipt I to de¬ 
fendant.” 

Phil K. Riley testified (p. 23) that he wept with 
Kingsbury to the Fidelity and after a little general 
conversation “Mr. Kingsbury presented the ware- 


i 
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house receipt to Mr. David Karrick and told him that 
he, Kingsbury, owned the machines represented by 
the receipt. Mr. Karrick looked at the receipt and 
asked Kingsbury if he wanted to take the merchan¬ 
dise out, and Mr. Kingsbury replied that he did not, 
but wanted to inspect the goods.’’ Mr. Karrick 
called an attendant, who located the goods for them, 
and witness and Kingsbury inspected them. He re¬ 
called no demand made upon Kingsbury by Karrick. 

On cross-examination (p. 24) witness testified that 
no papers were gotten out or efforts made to show 
in vrhat part of the place the goods were; “they 
seemed to know where they were on looking at the 
receipt. ’ ’ He heard nothing to the effect they would 
have to find the file containing the papers and he re¬ 
called no delay in seeing the goods. He heard no 
conversation about storage charges or that they 
would have to be paid before transfer nor that the 
transfer would have to be entered on the books. He 

i • 

did not remember that Mr. Karrick offered to let 
them take out the goods or about the title. Kings¬ 
bury simply stated to Karrick he wanted to inspect 
the goods and see if they were in proper order 
“which belonged to him” (p. 25). If a file was got¬ 
ten out he did not see it, and there was no file where 
they were. 

Evidence was given by Riley and also by James 
E. Artis that they made a demand on the storage 
company and were told the goods had been shipped. 
Mr. 1 Artis testified he had his check book with him, 
but made no tender because he was told the goods 
were already out of the jurisdiction (p. 25). Mr. 
Artis testified he took the warehouse receipt out of 
his pocket and said he wanted the goods set forth 
delivered to Mr. Kingsbury. 


David Karriek testified that he had met Mr. Kings¬ 
bury through being on opposite sides in a lohg and 
acrimonious litigation (p. 28). Kingsbury caime to 
the storage warehouse, witness then being vice [presi¬ 
dent, and inquired whether they had certain vending 
machines. He told Kingsbury he could not pdssibly 
tell unless he knew the name of the storer ahd was 
told the United States Vending Machine Corporation. 
Witness got the jacket out of the file and looked at 
the duplicate copy and told Kingsbury thejy had 
twenty boxes, but would not commit himself! as to 
what they contained. “I told him we had hn ac¬ 
count. And Mr. Kingsburv asked what would have 
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to be done in order to have the account transferred 
to him, to his name, in case he took these machines 
over, so I explained to him that two things Iwould 
have to be done, the account would have to be trans¬ 
ferred on the books of the company before we would 
recognize the transfer; and further, that we [would 
not make any transfer on the books of the company 
until the storage charges had been paid up to the 
date of the transfer; that w^as our rule, our invariable 
rule, and we always stuck to it and it would have to 
be done in this case. Then Mr. Kingsbury asked 
whether he could see these boxes for the purpose of 
ascertaining what they contained, or ascertain what 
the nature of the goods was, because there was pos¬ 
sibility he might take them over” (p. 28). 

Witness testified there was hesitation as to jletting 
Kingsbury see the goods because they had ho au¬ 
thority from the people in whose name stored^ but it 
was decided no possible harm could come from let¬ 
ting him see them and an employe was sent w^fth him 
for that purpose. 
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Asked if Mr. Kingsbury exhibited the warehouse 
receipt, witness replied: ‘ 4 No, he did not have it with 
him, or at least did not show it to me. I do not know 
whether he had it with him.” 

Witness had examined the contents of the file and 
saw letters demanding payment and told Kingsbury 
storage charges vrere in arrears and that transfer 
would not be made on the books until they were paid 
up to date. Kingsbury made no offer to pay the 
charges and there was no discussion he would pay 
them because it was not even assumed he was the 
owner (p. 30). Kingsbury presented no authority 
nor say he desired the transfer to himself, but sim¬ 
ply said he wanted to know if they were there and 
what would have to be done if he desired a transfer. 
Nothing was said about being responsible for future 
charges or anything like that. Asked as to knowl¬ 
edge when the goods were shipped to Warrensburg 
that Kingsbury was claiming them, witness replied 
(p. 32) that Mr. Kingsbury was not claiming to be 
entitled to the goods. 

On cross-examination witness testified he was con¬ 
sulted about the shipment of the goods and whether 
it should be made with sight draft attached. He 
could say definitely he was not introduced to Riley. 
He did not join in the conference, but it was a large 
room and Riley might have been in the office. Wit¬ 
ness would have noticed him if he had been close. 
It was inevitable he, Karrick, should call for the file 
to get any information, and he had a distinct inde¬ 
pendent recollection that he had the original jacket 
before him when he talked to Kingsbury, and that 
he saw by a cursory examination on opening it let¬ 
ters demanding payment of arrears and telling 
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Kingsbury there were overdue charges which would 
have to be paid. 

(P. 34) 4 4 Witness made no effort to get ifi touch 
with Kingsbury after October 10 because witness 
concluded under Kingsbury’s conversation that 
Kingsbury had dropped the matter of whatever he 
thought of doing.” It was customary (p. 35) to 
make a charge for allowing persons to examine 
goods, but no charge was made Kingsbury because 
they felt it was not proper to charge this account 
with Kingsbury’s visit because Kingsbury whs there 
of his own initiative and that was one of the rea¬ 
sons there was delay in letting him up. It would not 
have been a large charge so perhaps they let jit go. 

Appellant offered Prayer No. 3 drawn in accord¬ 
ance with its first contention here presented that 
David Karrick could not waive the non-negotiable 
warehouse receipt requirement as to payment of 
storage charges and transfer on the books knd ex¬ 
ception was allowed to its rejection (p. 42) and the 
same was allowed to grant of appellee’s fii:st and 
second prayers drawn on the theory that by transfer 
of the warehouse receipt to Kingsbury by Woodruff 
Kingsbury acquired the right on notice to the fidelity 
Storage Company to have the goods held tor him 
and not delivered to the Vending Machine Cbmpany 
on its order (p. 41). See Assignments of Iflrror 3, 
10 and 11. j 

Contention 2. On objection the court refused to 
permit Witness Karrick to state what authority he 
had to vary the terms stated on the warehbuse re¬ 
ceipt and allowed exception to appellant an4 also to 
the proffer to show “that an officer of the company, 
even a vice president, could not vary the terms that 
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had been agreed upon by the company and its board 
of directors” (32-33). (Assignment 8, p. 11.) 

In this connection there should also be considered 
the exceptions to the refusal of the court to permit 
appellant to show by Mr. Karrick that the company 
would not recognize the names on the back of the 
warehouse receipt as a transfer or authority to trans¬ 
fer the goods to an unnamed person (p. 29). (As¬ 
signments 6 and 7, p. 11.) 

Contention 3. The warehouse receipt was made 
part of plaintiff’s declaration (p. 2). It appears at 
pages 15-17, but was not printed as an exhibit to the 
declaration to avoid duplication. It expressly and 
in large type limited the company’s responsibility to 
$50 per piece or package unless a higher value was 
declared and a higher storage charge paid (p. 16). 
Objection was expressly made and exception taken 
throughout to the court allowing a higher value to be 
shown (pp. 19, 24, 26, 41-3, Prayer 2 of appellee and 
Prayer 6 of appellant, and motion of appellant both 
at close of plaintiff’s case, p. 26, and at close of 
whole case to dismiss for want of jurisdiction, p. 42). 
(Assignments 1, 11, 14, 18 and 26, pp. 11, 12.) 

Other errors below will be noticed in the course of 
the argument. 


Argument. 

The warehouse receipt in the instant case was a 
non-negotiable receipt. There are jurisdictions 
which, as a matter of public policy within the partic¬ 
ular state, make warehouse receipts all negotiable. 
Such inter alia are New York and Maryland. In the 
District of Columbia the reverse is the case. Con- 


gress, by the Warehousemen's Act, D. C. Coc(e, p. 
527 et seq., has expressly provided, in accord with 
the rule in most states, that the matter is one of pri¬ 
vate agreement, and that the parties to the contract 
of storage may make their own contract, negotiable 
or non-negotiable, as they may elect. Different! inci¬ 
dents naturally follow. The highest public pplicy, 
said Chief Justice Hughes in Santa Fe &c. Co. vs. 
Grant Brothers Cons. Co., 228 U. S. 177-88, jwhen 
“the matter lies within the range of permissible 
agreement is found in the enforcement of thd con- 
tract which was actually made." 

No person can be compelled, unless as in thp case 
of a negotiable instrument, to make a contract with 
one person and thereby agree to become bound to 
a third party. If he does agree in the case of al non- 
negotiable instrument he may make and attabh to 
recognition of the stranger or third party such con¬ 
ditions as are agreed upon between himself ai^d the 
second or other party to the contract. In the instant 
case the Fidelity Storage Company in plaid, un¬ 
equivocal terms placed the second party ahd all 
others claiming from, through or under him on hotice 
that it vrould not recognize a transfer or agtee to 
hold the stored goods for a third party unlesfc “all 
dues" w^ere paid “before the delivery or transfer of 
goods" and also unless the transfer was entered “on 
the books of the company." Such a requirement in 
no wise impaired its obligation of safe keeping of 
the goods intrusted to it (Par. b, Sec. 3, of "Ware¬ 
housemen's Act). Indeed it tended to safety fpr the 
person storing with it and for its own safety ip sub¬ 
stituting certainty for uncertainty and in not getting 
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its liability rest in the uncertain domain of disputa¬ 
ble evidence and differing recollections. The instant 
case well illustrates the matter. There is a differ¬ 
ence in oral testimony and it arises after death of 
the person storing and after bankruptcy of the con¬ 
cern most entitled originally to the goods. 

Kingsbury cannot complain, for he had the receipt 
and must have read it, or was grossly negligent if he 
did not. 

It also, as to the storage company, tended to its 
protection by requiring payment of overdue charges 
as an assurance that a third party would meet obli¬ 
gations and not compel sale of goods perhaps not 
worth the accumulated overdue charges. It is in 
accord with Section 8 of the local Warehousemen’s 
Act and as a non-negotiable receipt the warehouse¬ 
man was justified by Section 9 in not delivering it to 
someone other than the person named in the receipt 
itself, for there was no written authority to deliver it 
to Kingsbury endorsed on the receipt itself (see Par. 
b, Sec. 9). Had it been a negotiable receipt there 
would have been authority in the storage company 
and “justification” for a delivery by it upon pay¬ 
ment of storage charges to a person holding the re¬ 
ceipt, offering to surrender it and having a blank 
endorsement on the receipt of the signatures of the 
persons in whose name stored (see Sec. 9, Par. c). 

Both reason and authority, therefore, support the 
position here taken and taken below by appellant, 
and the court below erred (p. 29) in refusing to per¬ 
mit David Karrick to testify that the storage com¬ 
pany would not recognize the names on the back or 
reverse side of the receipt as authority to transfer 
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the goods to an unnamed person (Assignment 8, p. 
10). The error was doubly re-enforced by th^ court 
nevertheless permitting Kingsbury to testify (p. 18) 
over objection and exception that decedent Wbodruff 
“ turned the note over to me, told me the machines 
were mine” and refusing to permit appellant to 
show that the vending machine company Tidien it 
went into bankruptcy knew Kingsbury only as an 
unsecured creditor (pp. 40-41). (See Assignments 
17, 19, 20, 25 and 27). j 

Hale vs. Mechanics Mutual F. I. Co., 6 Gray 
(Mass.) 169: j 

A policy issued by a mutual fire insurance com¬ 
pany, whose by-laws provide that any insurance sub¬ 
sequently obtained without the consent in writing of 
their president shall avoid the policy, and that the 
by-laws shall in no case be altered except by a vote 
of two-thirds of the stockholders or directors, is 
avoided by a subsequent insurance obtained with 
the mere verbal consent of the president. 

I 

I 

I 

‘ ‘ The difficulty in maintaining the plaintiff’s 
position on this part of the case is, hot only 
that it attempts to substitute for the written 
agreement of the parties a verbal contract, 
but that there is an entire absence of hny au¬ 
thority on the part of the president io make 
such waiver or give such verbal assent. He 
was an agent, with powers strictly limited and 
defined, and could not act so as to tyind the 
defendants beyond the scope of his authority 
(Story on Agency, Secs. 127, 133; Saleim Bank 
vs. Gloucester Bank, 17 Mass. 29). By[ Article 
15 of the by-laws, his power to assenlj to sub¬ 
sequent insurance was expressly confined to 

i 

i 

i 

i 

i 




i 
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giving such assent in writing. In order to 
guard against the danger of overinsurance 
the corporation might well require that any 
assent on their part to further insurance on 
property insured by them should be given by 
the deliberate and well-considered act of their 
president in writing, and not be left to the 
vagueness and uncertainty of parol proof 

# # # 17 


Couch vs. City Fire Ins. Co., 38 Conn. 181: 

Charter of the insurance company provided that 
“if there shall be any other insurance upon the whole 
or any part of the property insured by any policy 
issued by said company during the whole or any 
part of the time specified in such policy, then every 
such policy shall be void, unless such double insur¬ 
ance shall exist by consent of said company, indorsed 
upon the policy under the hand of the secretary. 

Held, that the provision was of such a character 
that it could not be waived by the defendants, and 
that it was not competent to prove their consent to 
double insurance by any other evidence than an 
indorsement of such consent upon the policy under 
the hand of the secretary. 

In the case the plaintiffs sought to prove a waiver 
of the requirement by acts in parol by the officers 
and agents of the company. 

“The difference,’’ said the court, “is great 
between leaving the consent of the company 
to be proved by the vagueness and uncertainty 
of parol evidence and requiring it to be shown 
by a formal indorsement upon the policy 
1 under the hand of their secretary, which 
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could not be made without consideration and 
deliberation, on the one hand, and certainty of 
fact, on the other .’’ 

Held, the company had a right to require ^secu¬ 
rity from misunderstanding, misremembrance and 
fraud.” | 

Bank of America vs. Whitney-Central Nat.! Bank, 
291 Fed. 929-35: j 

i 

i 

“A bank may issue its letter of credit un¬ 
conditionally, or it may prescribe suchi condi¬ 
tions and require such documents as it sees 
fit.” 

I 

| 

The requirement in the instant case was a proper 
safeguard against fraud, uncertainty or misremem¬ 
brance, and especially where, as here, the storage 
company has a number of employees and a duty of 
safe keeping thousands of articles. Warehouse 
cases accord with the foregoing. 

Second Nat. Bank vs. Walbridge, 19 Ohio St. 419, 
well considers and illustrates the difference between 
a warehouse receipt, which is not a negotiable instru¬ 
ment, and a bill of exchange, which is a negotiable 
instrument, and holds that, as to a non-negotiable 
receipt, a transfer must be on the conditions set forth 
in the warehouse receipt. 

Gill vs. Frank, 12 Oregon 507, carefully considered 
the distinction and the results flowing therefrom 
between a warehouse receipt agreeing to deliver to 
one person only and one including the words “or his 
order,” and, citing Hallgarten vs. Oldham and other 
cases, held (p. 510) that when the warehouseman 
“restricts the promise or undertaking to deliver 
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the property to his bailor personally, and upon the 
condition of the payment of charges, etc., a change 
in the possession of such property cannot be effected, 
so that his custody should become the possession 
of a stranger, without his consent or the violation of 
his agreement. He has got the possession of the 
goods, and his assent is necessary to effectuate a 
change in such possession whether the receipt is 
assigned or not . 9 9 

Hallgarten vs. Oldham, 135 Mass. 1-10, Justice 
Holmes: 


“It is obvious that a custodian cannot be¬ 
come the servant of another in respect of his 
custody except by his own agreement. And, 
a fortiori, when that custodian does not yield, 
but maintains his owm possession, it is clear 
that his custody cannot enure to the benefit of 
another, as if it were the possession of that 
other, unless the bailee consents to hold for 
him subject to his owm rights.” 

Mortimer vs. Ragsdale, 62 Miss. 96: 

A fight to require delivery by the warehouseman 
could be acquired only by conformity to the terms 
of the contract of bailment. 

Ensel vs. Levy, 46 Ohio St. 263: 

“The fair inference from the language of 
the receipt is that the property will be deliv- 
1 ered to Baum & Co., or their order, upon 
compliance with the conditions named.” 

These conditions were: 


“return of receipt and payment of tax and 
storage” (p. 261). 
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Second Independent Contention. 

I 

The Record, pp. 32-33, expressly shows a jproffer 
to prove Karrick could not vary the terms agteed on 
by the company and its board of directors. The re¬ 
fusal was in the teeth of express decisions! of the 
Supreme Court and the Court of Appeals, and but 
one of many errors of Chief Justice Wheai in the 
trial, all adverse to appellant. 

Sun Printing & Pub. Co. vs. Moore, 183 U. S. 642: 

In this case Chester Lord, who was managing 
editor of the New York Sun and had special charge 
of collection of news for the Sun Co. during the 
Spanish War, entered into a contract for a ^acht to 
be used for gathering news. The court said that the 
charter party or contract bound the company if the 
editor had authoritv to make such a contract; that 
the trustees of the corporation are charged with 
knowledge of the extent of power usually exercised 
by the managing editor and must be held to have 
acquiesced in the possession by him of such au¬ 
thority, even though they had not expressly dele¬ 
gated it to him; that he was impliedly vested with 
power to enter into contracts in respect to Collection 
of news; and that Lord was, in effect, a general offi¬ 
cer of the newspaper corporation as to such con¬ 
tracts and, as such, has power prima facie ijo do any 
act which the directors, or trustees, of the corpora¬ 
tion can authorize or ratifv. 

The court held, however, that this was only a 
prima facie power, and that there was a right to 
rebut this prima facie power or presumption. 

In the Kingsbury case it is to be noted: j 1. That 


j 
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the alleged power is directly contrary to the express 
power conferred on David Karrick or any other offi¬ 
cer of the Fidelity Storage Co., for the warehouse 
receipt expressly declared the receipt could be trans¬ 
ferred only upon payment of the storage charges to 
date of transfer and upon entry of the transfer on 
the books of the company. There is no implied or 
presumptive power of an agent or vice-president or 
other officer of a corporation to violate a rule which 
the corporation itself has made and put into the form 
of a contract. 

2. The Sun vs. Moore case holds it to be merely a 
power prima facie in the managing editor, Lord, and 
that it was subject to be rebutted. In the Kingsbury 
case the Fidelity Co. offered to rebut the power 
prima facie , and the court refused to permit it and 
so continued, despite the proffer of the Fidelity Co. 

In Sun vs. Moore the court said (p. 651): 


“As Lord was charged with the full control 
of the business of collecting news, and im¬ 
pliedly vested with power to enter into con¬ 
tracts in respect thereto, he was, in effect, a 
general officer of the corporation as to such 
matters; and it is well settled that the presi¬ 
dent or other general officer of a corporation 
has power prima facie to do any act which the 
directors or trustees of the corporation could 
authorize or ratify (Oaks vs. Cattaraugus 
Water Co., 143 N. Y. 430, 36 (26 L. R. A. 544) 
and cases cited). The burden was on the Sun 
Association to establish that Lord did not 
possess the authority he assumed to exercise 
in executing the contracts (Patterson vs. Rob¬ 
inson, 116 N. Y. 193, 200, and cases cited ).’ 9 
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Pierce vs. First Nat. Fire Ins. Co., 46 App. D. C. 
245: | 

i 

“ While the duties of officers and agbnts of 
a corporation may be prescribed or limited 
by its charter or by-laws and regulations, yet, 
in the absence of specific limitations brought 
to the knowledge of those who deal with them, . 
or of which those who deal with thkm are 
bound to take notice (italics ours), the:officers 
of a corporation, as its agents, are authorized 
to bind the corporation to third parties jso long 
as they act within the ordinary scope qf their 
duties (italics the court’s). * * * Here t]he very 
nature of the contract which appellant sought 
was such as to put him upon inquiry concern¬ 
ing the actual authority of the agenfy citing 
Philips Carey Co. vs. Thyson, 39 App. D. C. 
233.” 

Waiving express requirements of its receipt was 
no part of David Karrick’s ordinary duties, hnd the 
receipt put Kingsbury on inquiry. 

Western Nat. Bk. vs. Armstrong, 152 U. sj. 346: 

In this case the Western Nat. Bank of Nejw York 
filed a bill against Armstrong as receiver! of the 
Fidelity Bank, alleging the Western Bajok had 
loaned to the Fidelity Bank $207,290 “at the special 
instance and request of E. L. Harper, who vfas then 
the vice president and general manager of the said 
Fidelity Nat. Bank with full authority to make said 
loan on its behalf.” It alleged the loan was I secured 
by collateral notes of one Gahr, endorsed by jHarper, 
and by 1,600 shares of the stock of the Fidelity Nat. 
Bank. 
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The court said: 

“It mav be conceded the New York bank 

m/ 

acted on the theory the loan was to the Ohio 
bank and took the notes and stock as collat¬ 
eral. But the liability of the Ohio Nat. Bank 
is not a necessary consequence of such a con¬ 
cession. It has further to be shown that the 
1 Ohio bank was really a party to the transac¬ 
tion, either by having authorized Harper to 
effect the loan on its behalf, or by having 
ratified his action and having accepted and en¬ 
joyed the proceeds of the discount. 

“There is no evidence whatever that the 
board of directors of the Fidelity National 
Bank gave any authority to Harper to borrow 
money on behalf of the bank.” 

The only evidence we find in the record is the tes¬ 
timony of the general bookkeeper of the Fidelity 
Bank that “Harper was the vice president and man¬ 
aging officer” and that by “managing officer” he 
meant that Harper was “the general manager of 
the business of the bank.” The most that can be 
claimed in this case is that Harper acted as the prin¬ 
cipal officer of the bank. It cannot be pretended 
that, as such, he had power, without authority from 
the board, to bind the bank by borrowing $200,000 at 
four months 9 time. 

“We do not doubt that a bank, in certain 
circumstances, may become a temporary bor¬ 
rower of money. Yet such transactions would 
be so much out of the course of ordinary and 
legitimate banking as to require those making 
the loan to see to it that the officer or agent 



acting for the bank had special authority to 
borrow money. 

4 4 Even, therefore, if it be conceded fHat it 
was within the power of the board of directors 
of the Fidelity National Bank to botrrow 
$200,000 on time, it is yet obvious that the 
vice president, however general his powers, 
could not exercise such a power unless spe¬ 
cially authorized so to do, and it is equally 
obvious that persons dealing with the bank 
are presumed to know the extent of the gen¬ 
eral powers of the officers. 

4 4 Without pursuing this part of the subject 
further, we think it evident that Harper had 
no authority to borrow this money, and that 
the bank cannot be held for his engagements, 
even if made in behalf of the bank, Unless 
ratification on the part of the bank be shown. 
It is scarcely necessary to say that a ratifica¬ 
tion to be efficacious must be made by a party 
who had power to do the act in the first pl ace > 
that is, in the present case, the board of direc¬ 
tors, and that it must be made with knowledge 
of the material facts. There is not the ^light¬ 
est evidence shown in this record that the 
board of the Fidelity National Bank, bfcp any 
act, formal or informal, undertook to ratify 
Harper’s action in the premises, or that they 
even had any knowledge of the transaction. 

4 4 It is true that a corporation may become 
liable upon contracts assumed to have been 
made in its behalf by an unauthorized agent 
by appropriating and retaining, with knowl¬ 
edge of the facts, the benefit of the contracts 
so made on its behalf. But there is nd room 
for such a contention in the present case*” 

In the instant case, so far from the Fidelity Stor¬ 
age Company ratifying David Karrick’s acts, his 
evidence is he never so acted and there is absolutely 
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no evidence the company knew of the alleged waiver, 
and likewise it is indisputable Kingsbury paid 
nothing, and a promise to be responsible for storage 
charges would be nudum pactum as the company had 
a lien and must be paid before goods could be had. 

Thompson on Corporations (2d Ed.), Yol. 2, Sec. 
1406: 

The rule is that before the corporation will be 
bound by the contracts of its officers, unless author¬ 
ity is conferred by the charter, it must be shown 
that authority to so contract has been given by the 
board of directors or governing body, either ex¬ 
pressly, impliedly, or by ratification. Otherwise 
stated, a corporate officer, unless specially author¬ 
ized, can bind the corporation only by his acts done 
in the discharge of the ordinary duties of his office, 
and about a matter within the corporate purpose; 
and it makes do difference with the operation of the 
rule that the unauthorized act was of the nature of 
an act of necessity. * * * The corporate by-laws 
are admissible for the purpose of showing the scope 
of the officer’s authority, and parol evidence as well. 
* * * The authority of an officer to perform an act 
will not be presumed from the mere fact that he has 
exercised the authority, unless the exercise of this 
authority is attended by circumstances amounting to 
estoppel * * *. 

Third Contention. The Limitation of Liability to 
$50 for Each Box Was Valid, Appeared on the 
Face of the Declaration and Jurisdiction Was 
1 Exclusively in the Municipal Court. 

The limitation of liability to $50 for each stored 
piece or package, unless a higher value be declared, 
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giving rise to a higher charge was in reascjn and 
authority proper. 

In Hart vs. Penna. R. R., 112 U. S. 331-40, race 
horses were shipped under a bill of lading j which 
fixed a certain freight rate and limited liability to 
$1,200. They were lost by the railroad’s negligence. 
Held, the trial court properly excluded evidence of a 
higher value. 

Said the court: 

4 4 The limitation as to value has no tendency 
to exempt from liability for negligence. It 
does not induce want of care. It exacts from 
the carriers the measure of care due | to the 
value agreed on. The carrier is bound to re¬ 
spond to that value for any negligence. The 
compensation for carriage is based 4 n that 
value. The shipper is estopped from !saying 
that the value is greater. The articles have 
no greater value, for the purposes of tjhe con¬ 
tract of transportation, between the parties 
to that contract. The carrier must respond 
for negligence up to that value. It is jhst and 
reasonable that such a contract, fairly entered 
into and where there is no deceit practiced on 
the shipper, should be upheld. Therp is no 
violation of public policy. On the contrary, 
it would be unjust and unreasonable and 
would be repugnant to the soundest principles 
of fair dealing and of the freedom pf con¬ 
tracting, and thus in conflict with public pol¬ 
icy, if a shipper should be allowed to rpap the 
benefit of the contract if there is no loss, and 
to repudiate it in case of loss.” 

See also Hartford Ins. Co. vs. C. M. & St. P. R. R. 
Co., 175 U. S. 91. | 

Central Storage Warehouse Co. vs. Pickering, 114 
Ohio State: 
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Action of trover and conversion for loss of a 
bundle said to contain valuable rugs. The warehouse 
receipt read: 

“The responsibility of this company for 
any article or package listed on this receipt, 
with the contents thereof, is limited to $25, 
unless the value thereof is made known at the 
time of storing, noted on this receipt, and a 
higher storage rate paid therefor.” 

“The record,” says the opinion, “discloses no tes¬ 
timony that the storage company was advised of the 
contents of the bundle at the time it was delivered 
in storage, or that the defendant was advised of the 
value of the bundle. It does not appear that de¬ 
fendant called plaintiff’s attention to par. 4 A of the 
warehouse receipt”—that limiting liability. 

The receipt was denominated a non-negotiable re- • 
ceipt and contained the words “Read this receipt 
and contract carefully.” 

Ballou vs. Earle & New Express Co., 17 R. I. 441, 
held: 

The receipt given by an express company limited 
the liability to $50 “at which the article forwarded 
is hereby valued unless otherwise herein expressed.” 
The court said the package was lost by the negli¬ 
gence of the express company. Held, that the re¬ 
ceipt was a valid contract between the shipper and 
the carrier, and that $50 was the limit of the car¬ 
rier’s liability in the absence of a declaration of 
value higher than that sum in the receipt. 

“We fail to see that the recognition of the 
validity of such an agreement is violative of 
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any sound rule of public policy. Indeed, it 
seems to us that public policy requires the up¬ 
holding of such an agreement as tending to 
the honest disclosure of value on the part of 
the shipper.” 

Gashweiler vs. Wabash & C. Ky., 83 Mo. 112 j: 

“A warehouseman may contract for aj more 
restricted liability than that which thje law 
imposes upon him. He may, by agreement, 
restrict his liability, except as to a lolss oc¬ 
curring through fraud, or want of good 
faith.” ! 

Gardiner vs. N. Y. Central R. R., 201 N. Y. &87: 

7 I 

A clause in a railroad ticket in consideration of re- 

i 

duced rates limiting the liability to a specified val¬ 
uation of the goods received by it, will include a 
case of a loss or damage arising from its own negli¬ 
gence without express mention thereof. The ticket 
stated: “Conditions. In consideration of tbe re¬ 
duced fare at which this ticket is sold, the purchaser 
agrees that its use shall be subject to the following 
conditions: * * * 3. That this company^ liability 
for baggage belonging to each passenger shill not 
exceed $50.” 

I 

Held: “The shipper thereby assents and Agrees 
to the valuation adopted by the carrier, arid this 
agreement is not rendered less binding because the 
carrier has fixed the valuation without negotiation 
and without express tender to the shipper of oppor¬ 
tunity to name a different one. * * * She coijild not 
at the same time cling to an unlimited liability and 
to a reduced rate of transportation.” 

Rapp vs. Washington Storage &c. Co., 134| N. W. 
Supp. 855: 
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The case shows the court stated it was not in sym¬ 
pathy “with the conclusion at which I am forced to 
arrive by an examination of the authorities upon 
the question of limitation of liability for negli¬ 
gence.” It held, however, that although the laces 
were shown to be worth several hundreds of dollars, 
that a limitation of $50 was valid where the w’are- 
house receipt read: “The responsibility of the ware¬ 
house for any piece or package is limited to $50, un¬ 
less the value thereof is made known at the time of 
storing and receipted for in the warehouse receipt.” 

Marks & Rittner vs. Cold Storage Co., 107 La. 
172-81, upheld counsel’s position as to right to limit 

liability. As to the other position that compliance 

♦ 

with conditions of the Warehousemen’s Act was 
necessary the court held: 

“The statute is clear enough that on the 
presentation of a warehouse receipt properly 
endorsed and the tender of charges upon the 
property represented by it, the holder of the 
receipt is entitled to the property it covers. 
While it is true that under the terms of this 
statute the holder of the receipt is entitled to 
delivery of the property upon the tender of 
payment of all charges on the particular 
property for which the receipt calls, yet there 
must be a tender in order to enable the holder 
of the receipt to recover damages growing 
out of delay in not delivering the goods when 
delivery was timely and properly asked. 
Here there was no tender made.” 

The court by its charge seems to have considered 
that the only question in the case was whether the 
jury would credit the evidence of Kingsbury or 



David Karrick yet while admitting evidence by 
Kingsbury (p. 18) of a talk with a dead persoh and 
claim that he obtained right to the goods from the 
dead the court refused to permit evidence that the 
vending machine company whose goods they were 
knew nothing of any claim of Kingsbury oh the 
goods (pp. 40-41). 

It admitted the foregoing conversation with ja de¬ 
cedent yet refused to permit cross-examinatiorj that 
while under the terms of the note Kingsbury Icould 
resort to assignment of a contract one Cuppett had 
(pp. 20, 21), he had done nothing as to it for Jver a 
year and then on redirect permitted evidence over 
appellant’s objection and exception (p. 23), that 
under the Cuppett contract the sale price of the ma¬ 
chines was $100 each. 

Kingsbury on a vital point in the case having in a 
third affidavit and declaration for the first tiifne al¬ 
leged presentation of the warehouse receipt to 
David Karrick refused to go into this matter or let 
the jury have the papers showing the recollection 
at last of Kingsbury on a point deemed necessary to 
maintain a declaration after two declaration^ were 
stricken out. j 

It is submitted the judgment below should be 
reversed. 

I 

I 

l 

Respectfully submitted, 

i 

j 

Chas. H. Merillat,' 
Attorney for Appellant. 
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IN THE 


Bntteii States Court of appeals 

FOR THE DISTRICT OF COLUMBIA.! 

I 


No. 6275. 


Fidelity Storage Company, Appellant , 

vs. 

Clarence T. Kingsbury. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

Kingsbury, appellee, sued appellant, herein referred 
to as Storage Company, in conversion for the value of 
twenty vending machines. The declaration alleges that 
the machines had been stored by the U. S. Vending Ma¬ 
chine Corporation, which had assigned its rights there¬ 
under by the endorsement of the warehouse receipt to 
Kingsbury. Thereafter, Kingsbury went to thd ware¬ 
house of the Storage Company and gave personal no- 
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tiee to David B. Karrick, a principal officer of the Stor¬ 
age Company, that the warehouse receipt, which was 
then exhibited to Karrick, had been transferred to 
him, and that he was entitled to the possession of the 
property. Thereupon, Karrick stated that the prop¬ 
erty described in the warehouse receipt was in the pos¬ 
session of the defendant at the warehouse, and that it 
would be held there by the Storage Company for 
Kingsbury. Kingsbury then examined the property. 
Thereafter, the warehouse receipt was presented to 
the Storage Company and demand was made for the 
delivery of the goods. The Storage Company refused 
to deliver the goods, stating that thev had been re- 
turned to the U. S. Vending Machine Corporation at 
an out of town address. 

The Storage Company, in its first plea, denied that 
it had been notified through Karrick, as alleged by 
Kingsbury, and that Karrick had stated that the prop¬ 
erty would be held for Kingsbury, and further sets 
forth that no request was made of the storage Com¬ 
pany that the transfer of ownership of the goods be 
entered on the books of the warehouse. The plea also 
denies that Karrick had any authority to depart from 
the express terms and conditions printed on the ware¬ 
house receipt. The allegation is made at the time 
Kingsburv visited the warehouse the storage charges 
on the goods were in arrears, and so remained until 
they were paid by the U. S. Vending Machine Corpora¬ 
tion, to which the goods had been delivered by the Stor¬ 
age Company. 

Thb Storage Company, by its second plea, states that 
no delivery or transfer of goods could be made or 
recognized until all dues for storage had been paid, and 
unless the transfer had been entered on the books of 




the warehouse; and, further, that neither of tltese con¬ 
ditions, which were printed on the warehous^ receipt, 
iiad been satisfied by Kingsbury, prior to the shipping 
of the goods by the Storage Company to the U. IS. Vend¬ 
ing Machine Corporation. The plea further alleges 
that any oral promise made by Karrick wotild have 
been beyond the power or authority of any Employee 
or officer of the Storage Company, and without con¬ 
sideration, and that Kingsbury made no tender of 
storage charges. 

The evidence showed that Kingsbury had made a 
loan, which was evidenced by a collateral nojte of the 
U. S. Vending Machine Corporation. Attached to the 
collateral note, and described therein, was tjlie ware¬ 
house receipt. (R. pg. 19, 20) The collateral note be¬ 
came due, and the general manager of the [company 
confessed his inability to meet the note, and to^d Kings¬ 
bury that the stored goods were Kingsburv’sj (R. pg. 

18 °. . ^ . j. 

Kingsbury, in company with one Riley, a witness in 
the case, who was familiar with the machinei, went to 
the Storage Company. Kingsbury exhibited [the ware¬ 
house receipt to a clerk, who referred him to David B. 
Karrick, Vice-President of the company, aijid second 
in command thereof only to his father, who was Presi¬ 
dent. David B. Karrick and Kingsbury werle well ac¬ 
quainted. Kingsbury stated he wanted to! have bis 
name registered there as being the owner of 'the goods 
(R. pg. 18). Karrick, after Kingsbury had [agreed to 
be responsible for storage charges on the goods, in¬ 
quired of Kingsbury whether he wanted to rfemove the 
goods from the storage company then, andj was ad¬ 
vised that he did not. Karrick then agreed that the 
goods would be held for Kingsbury. (R. |yg. 20, 21 
and 23) 


i 
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Kingsbury and Riley then examined the machines 
and found them to be in perfect condition (R. pgs. 18 
and 19). At a later time, Riley, who was endeavoring 


to dispose of the machines for Kingsbury, told Kings¬ 
bury he had reason to believe the machines had been 
removed from the warehouse. Kingsbury immediate- 
ly communicated with the warehouse and learned that 
the machines were no longer there (R. pg. 19). 

Thereafter, the warehouse receipt was presented to 
the warehouse by Mr. Kingsbury’s representative, who 
demanded the delivery of the goods. David B. Kar- 
rick stated that they had been already shipped out. of 
the District of Columbia (R. pg. 25). 


Kingsbury testified that the machines were of the 
value of Ninety Dollars ($90.00) each (R. pg. 19), and 
Riley testified that, in his opinion, the machines were 
of the value of $100.00 each (R. pg. 24). 

The defendant, through David B. Karrick, the then 
President of the Storage Company, who had been Vice- 
President at the time of the occurrence of the matters 
referred to above, admitted that Kingsbury and an¬ 
other party whom he did not know, had visited the 
warehouse and had seen the property, but denied 
practically all of the other allegations of plaintiff’s 
witnesses (R. pgs. 26 to 35, inc.). 

The jury returned a verdict in favor of the plaintiff 
in the sum of One Thousand Three Hundred Seventy- 
five Dollars ($1,375.00). (R. pg. 50.) 


I. The Storage Company Became Responsible to Kings¬ 
bury When The Latter Gave Notice to Karrick of 
Kingsbury’s Ownership of the Stored Goods. 

The Storage Company contends that the provisions 
of the warehouse receipt— 
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“ All dues must be paid before delivery or trans¬ 
fer of goods, and no transfer will be recognized 
unless entered on the books of the warehouse.’’ 

i 

l 

bars recovery by Kingsbury, because Kingsbury did 
not pay accrued storage charges on the stored goods. 

I 

A. The provision is contrary to statute. 

I 

The Code, Title 27, Section 66, provides (second par¬ 
agraph) : 

“If the receipt is non-negotiable, such person 
also acquires the right to notify the 'Warehouse¬ 
man of the transfer to him of such receipt, and 
thereby to acquire the direct obligation of the 
warehouseman to hold possession of the goods for 
him according to the terms of the receipt.” (Ital¬ 
ics furnished.) 

i 

j 

The testimony of Kingsbury was that jhe availed 
himself of his “right to notify the warehouseman of 
the transfer to him of such receipt” wheiChe went to 
the Storage Company 4 4 to register my ownership and 
to examine the goods” (R. pg. 20). From the Court’s 
charge (R. pgs. 45, 46 and 47), it is clear that the jury 
found it to be the fact, in spite of Karrick’^ denials. 

After the notice required by the statute 1 was given 
by Kingsbury, it could certainly not be required of 
him that he see to it that Karrick actually Entered the 
transfer on the books of the Storage Comply. 

B. Karrick had authority to waive the payment of 
dues. 

j 

Even if the requirement in the receipt t|o the effect 
that dues must be paid before a transfer is effected 
were valid, Karrick had ample authority t(j> waive it. 


i 

i 
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Kingsbury was known to Karrick as “a prominent 
business man” (R. pg. 28) and it is not surprising that 
the jury concluded that Karrick had agreed that 
Kingsbury assumed responsibility for the payment of 
all charges. (R. pg. 20) 

Karrick, at the time, was vice-president and general 
manager, being second in command of the company 
only to his father who was president (and whom wit¬ 
ness has since succeeded) and apparently, so far as the 
public was concerned, had authority to transact for the 
Storage Company all necessary business in connection 
with the storage of goods at the warehouse. (R. pg. 26- 
33) Certainly it follows that the Company’s vice-presi¬ 
dent (acting apparently in the absence of the president, 
who was not mentioned in the evidence as being about 
the warehouse or available) could make such arrange¬ 
ments as were necessary to collect the storage charges 
on goods stored with the company. There was due at 
the time Kingsbury went to the warehouse $28.85 for 
storage of the goods. Karrick agreed not only to ac¬ 
cept Kingsbury’s responsibility for payment of the 
storage charges but, as well, to hold the goods for him. 
(R. pg. 23) This transaction is one which to the public 
would seem to be in the ordinary and usual conduct of 


a warehouse business. In other words, the defendant 
had clothed Karrick with apparent authority, if in fact 
he did not have actual authority, to transact the busi¬ 
ness with Kingsbury, and in addition, the transaction 
being one in the usual and ordinary course of business, 
the Storage Company was bound by the acts of its vice- 
president in charge. 

In the recent case of McReynolds v. National Wood¬ 
working Company, 58 App. 1). C., 199, the Woodwork¬ 
ing Company agreed to lay linoleum on the floor of the 
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automobile sales room of McReynolds in a first class 
workmanlike manner and to the satisfaction of Mc¬ 
Reynolds. A Fifteen Hundred Dollar not£ of Mc¬ 
Reynolds was given to the Woodworking Coinpany in 
connection with the agreement. A contract for the 
work to be done for McReynolds was signed by the 
secretary of the Woodworking Company. T^ie Wood¬ 
working Company sued on the note in the j Supreme 
Court of the District of Columbia and recovered a judg¬ 
ment from which McReynolds took an appeal. It was 
contended on appeal by the Woodworking Company 
that the contract signed by the secretary was not bind¬ 
ing on the Company because the secretary did. not have 
authority to make such a contract. Mr. Justice Van 
Orsdel, dealing directly with this matter, said: 

“Nor are we concerned with the suggestion that 
the contract upon which the alleged consideration 
for the note is based is not binding oni the com¬ 
pany. It teas made by an officer of thq company 
and ive consider it immaterial whether it was made 
with or without direct authority from thfy company 
itself. The company was engaged in th$ contract¬ 
ing business. It held itself out as prepared to do 
this sort of business. It transacted it's business 
through its officers, and defendant had the right to 
assume that the officer, the secretary o Jf the com¬ 
pany, with whom he dealt when the note was given, 
was authorized to act in the premises, j Such au¬ 
thority will be presumed.” (Italics furnished.) 

i 

In the case of Charles Roesch & Sons v.jMumford, 
230 Fed. 61, one Clayton Shinn conveyed hi^ property 
to a trustee for the benefit of his creditors. Charles 
Roesch, Jr., Atlantic City manager of store of Charles 
Roesch & Sons, agreed to accept whatever afnount that 


i 
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would paid to his company on account of a debt due 
it from Shinn by Shinn’s trustee. Thereafter Charles 
Roesch & Sons Company tried to repudiate the agree¬ 
ment, stating that Charles Roesch, Jr., had no author¬ 
ity to bind the company. 

“While there was no evidence that Charles 
Roesch, Jr., was authorized by a resolution of the 
Board of Directors of the Roesch Company to sign 
its corporate name to the power of attorney, the 
conduct of the corporation and its officers with re¬ 
spect to the whole transaction was such as to bring 
it within the general principle of the law of agency 
that usual employment is evidence of the powers 
of an agent for whose acts when performed within 
the authority so apparently conferred, the prin¬ 
cipal is responsible.” 

In Bijur v. Elipse, 243 Fed. 602, an agreement rela¬ 
tive to patent rights was signed by Walter Allen, a rel¬ 
ative of Bijur, President of the Bijur Motor Lighting 
Co., who expressly authorized Allen to sign on behalf 
of the Bijur Motor Co. It was contended that Allen 
had no authority to bind the Bijur Motor Co. The 
court said: 

4i The officers of a corporation are its agents, and 
if they act within their actual authoritv or even 
loithin the apparent scope thereof the corporation 
will be bound; the by-laws which ordinarily pre¬ 
scribe corporate methods are private regulations 
as to the outside world.” (Italics furnished) 

Counsel for the Storage Company contends that the 
provisions of the warehouse receipt are absolutely 
binding and cannot be waived. However, it is interest¬ 
ing to note that the Storage Company itself in connec- 


I 


tion with the transaction, waived three of j the provi¬ 
sions of its warehouse receipt, namely, the require¬ 
ments (1) that the warehouse receipt and a jwritten or¬ 
der be presented when any goods are to be withdrawn, 
(2) that bills are to be payable monthly in advance un¬ 
less otherwise arranged, and (3) that the |warehouse 
receipt should be returned after the goods have been 
withdrawn. In this case the warehouse receipt was not 
presented to the Storage Company when it ^hipped the 
goods to the U. S. Vending Machine Corporation, (R. 
pg. 31) nor were the storage charges paid monthly in 
advance by the U. S. Vending Machine Corporation, no 
other arrangement having been made with respect to 
payment of such charges, (R. pg. 30) and when the 
goods had been withdrawn and shipped tc| the U. S. 
Vending Machine Corporation the warehouse receipt 
was not returned to the Storage Company, |(R. pg. 38) 
all of which are required by the terms of Ihe printed 
warehouse receipt. The Storage Companf is, there¬ 
fore, in the anomalous position of claiming that one 
provision can not be waived while at one ahd the same 
time, of its own volition, it waives three oj;her provi¬ 
sions of the receipt. 

There is no writing on the warehouse rbceipt that 
its conditions might not be waived by the executive 
officers of the Storage Company. 

Most of the law cited by appellant in support of its 
first contention goes no further than to statq that orig¬ 
inal parties to a contract may attach such conditions 
and requirements to their agreement as they see fit and 
that if the agreement be transferred or assigned to a 
third person he is bound by such conditions and re¬ 
quirements. This we believe to be a correct general 
statement of the law, but it does not in an^ way pre- 
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vent one of the original parties from waiving in favor 
of the third person to whom it has been transferred or 
assigned one of the conditions or requirements of the 
agreement as was done in this case. 

Appellant further cites two old New England insur¬ 
ance cases in support of its contention which, it is sub¬ 
mitted, are not in any way controlling in the instant 
case. ; . 

0. It was not error for the Court to refuse to per¬ 
mit the Storage Company to prove that Karrick had 
no authority to waive the conditions of the Warehouse 
Receipt. 

There is no allegation that Kingsbury had any 
knowledge of the provisions of the defendant’s by¬ 
laws, and Kingsbury, therefore, cannot be affected by 
any limitations upon Karrick’s authority under the 
facts in this case. The rule is stated in 14a C. J. 353, 
sec. 2214(b), as follows: 

* * * “as a general rule an innocent third 

person who deals with the corporation through an 
officer or agent who is acting within his apparent 
authority cannot be affected by anv limitations of 
such author!tv which are contained in by-laws of 
which he has no knowledge * * 

To the same effect is the following taken from Eich- 

i 

berg v. United States Shipping Board E. F. Corp., 51 
App. D. C., 52: 

“The contract is assailed upon the alleged lack 
of authority in the purchasing agent Wood to bind 
the corporation. It was not incumbent upon plain¬ 
tiff to establish this officer’s authority, nor is de¬ 
fendant in position now to deny liability on this 
ground. There was nothing to put plaintiff upon 
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notice that the purchasing agent lacked; authority 
to represent the corporation. 

‘Where a party deals with a corporation in 
good faith, the transaction is not ultra Ivires, and 
he is unaware of any defect of authority or 
other irregularity on the part of those acting for 
the corporation, and there is nothing to excite 
suspicion of such defect or irregularity, the cor¬ 
poration is bound by the contract, although such 
defect or irregularity in fact exists. 4f the con¬ 
tract can be valid under any circumstances, an 
innocent nartv in such a case has a right to pre- 
sume their existence, and the corporation is es¬ 
topped to deny them. * * * The principle 

has become axiomatic in the law of corporations, 
and by no tribunal has it been applied Kvith more 
firmness and vigor than by the court[ * * 

Corporations are liable for the acts of| their ser¬ 
vants while engaged in the business o^ their em¬ 
ployment in the same manner and to the same 
extent that individuals are liable undejr like cir¬ 
cumstances. ’ Merchants’ Bank v. State Bank, 
10 Wall. 604, 645 (19 L. Ed. 1008).” 

i 

I 

Again, in the case of Russell v. Washington Savings 
Bank, 23 App. D. C., at page 407, this Court jsaid: 

“A corporation can only act by agents, and its 
duly elected officers are within the scop;e of their 
respective duties, its agents to deal vfith. third 
parties. Their duties may be prescribed jor limited 
by the charter of the incorporation or bv by-laws 
and regulations of the body corporate; but in the 
absence of specific limitations brought h(pne to the 
knowledge of those who deal with them, or of 
which those who deal with them are boufid to take 
notice, the officers of a corporation, as its agents, 
are authorized to bind the corporation to third 
parties so long as they act within thej ordinary 

I 
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scope of their duties. While the board of direc¬ 
tors or trustees, or by whatever name it may be 
called, is the usual governing body of all private 
corporations and entitled to direct and control all 
its business, great or small, and to give direction 
to its other officers, yet the president and other of¬ 
ficers, and not the board of directors, are those 
who are usually brought into contact with third 
parties in the conduct of the business of the or¬ 
ganization ; and custom and usage, and the neces¬ 
sities of the social order, demand that these execu¬ 
tive officers should be regarded as entitled to bind 
the organization in all matters which such organi¬ 
zations are accustomed to transact through such 
officers. This is elementary law in regard to cor¬ 
porations, but it seems proper to recall it in this 
case.” 

The second contention of appellant is that the cor¬ 
poration had the right to prove that no officer could 
waive the terms of the warehouse receipt, there being 
in the case no evidence of a ratification of the alleged 
oral arrangement. Appellee states that there is in evi¬ 
dence a ratification by the corporation of three other 
waivers of the written requirements of the warehouse 
receipt mentioned before in this brief and that when 
appellee, Kingsbury, first went to the storage company 
to notify it of his ownership of the goods the written 
requirement as to the payment of storage charges in 
advance had alreadv been waived bv the storage com- 
pany in favor of the parties originally storing the 
goods with the company, thus at the very beginning of 
Kingsbury’s connection with the case we have the 
storage company doing the very thing which it now 
claims cannot be done and by its own example ex¬ 
pressly setting forth to those dealing with it that pro- 
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visions of its warehouse receipt may be waiyed or dis¬ 
pensed with. 

In support of its point number two, appellant cites 
a lino of authorities where the acts perforated by the 
corporate officers for the corporations wer£ extraor¬ 
dinary and out of the usual and ordinary conduct of 
business and in such cases the acts attempted to be 
done on behalf of the corporations by its officers are 
so extraordinary and so much out of the usual course 

* i 

that there is a duty upon persons dealing |with such 
corporate officers to ascertain that they havq authority 
so to do. The cases cited are easily distinguished from 
the present one. 

In the case of Pierce v. First National Bki F. I. Co., 
46 App. D. C., 239, 245, the plaintiff was advised at the 
beginning of the negotiations that Tuttle, f^ice-Presi- 
dent of the First National Bank Fire Insurance Co., 
had no authority to bind the corporation with respect 
to contract later sued upon by plaintiff. 

In Philip Carey Co. v. Thyson, 39 App. 0. C., 233, 
it appears that the transaction ivas extraordinary and 
out of the scope of the apparent authority of the Balti¬ 
more Manager of the Philip Carey Co., to make. 

In Western National Bank v. Armstrong,1152 U. S., 
351, a vice-president of a bank borrowed Two Hundred 
Thousand Dollars ($200,000.00) from another bank. 
This was held to be so much out of the ordinary course 
of business that it was upon the person dealing with 
the vice-president to ascertain that he hacj. authority 
so to do. 

In Sun Printing and Publishing Co. v. Moore, 183 
U. S., 642, the Managing Editor of Sun Pointing and 
Publishing Co. hired an expensive yacht which was out 
of the ordinary course of business. He ha<jl, however, 
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hired boats on several other occasions. The Court, in 
its opinion, set forth that Lord, the Managing Editor, 
was charged with full control of the business of col¬ 
lecting news and impliedly vested with power to enter 
into contracts with respect thereto, and was, in effect, 
a general officer of the corporation as to such matters, 
and that it was well settled that the president or other 
general officer of a corporation has power prima facie 
to do anv act which the directors or trustees could au- 
thorize or ratify, and that the burden of proof was on 
defendant to establish that the Managing Editor did 
not possess the authority he assumed to exercise. This 
rule was laid down as to an act which was out of the 
ordinary course of business, the yacht being worth 
Seventy-five Thousand Dollars ($75,000.00) and the 
amount to be paid as rental for four months being Ten 
Thousand, Dollars ($10,000.00). 

In the instant case, as has alreadv been set forth in 
this brief, the transaction is not out of the ordinary 
course of business and is within the apparent scope of 
the authority of the vice-president in general charge 
of the company to make, and in such circumstances, our 
Court of Appeals in. the case of McReynolds v. Na¬ 
tional Woodworking Company, supra, decided May 7, 
1928, held that the authority of a corporate officer v r hen 
performing a duty within the ordinary scope of the 
corporation’s business will be assumed and that the 
party dealing with the corporate officer has a right to 
rely on such assumption. See also Eichberg v. U. S. 
Shipping E. F. Board, supra , and Russell v. Washing¬ 
ton Savings Bank, supra. 
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II. The Limitation of Liability to $50.00 for Each Box 

Is Invalid in This Case. 

Limitations upon the liability of carriers land ware¬ 
housemen have been upheld, excepting wher^ it is con¬ 
trary to public policy to permit such limitation of lia¬ 
bility, in which types of cases the courts ! have uni¬ 
formly held the limitation to be invalid. 

Counsel for the storage company cites tfie case of 
Hart v. Pa. R. R., 112 U. S., 331, which is j typical of 
the cases holding the limitation of liabilitv j valid. In 
that case, race horses were being shipped, and they 
were hilled due to the negligence of the railroad’s em¬ 
ployees. 

However, the Court is now considering I a case in¬ 
volving a conversion by the storage company. The law 

in such a case is set forth bv this Court in the case of 

1 

Adams Express Co. v. Berry & Whitmore Cp., 35 App. 
I). C., 208, at page 213, wherein the case of Hart v. 
Pa. R. R. is distinguished: 

“It now becomes necessary to determine the ex¬ 
tent to which the special contract of carriage, or 
the so-called $50 clause therein, absolved the car¬ 
rier from liability. Did it limit the liability of the 
carrier to that amount in any event, oh should it 
be held capable of application only ifi case the 
package was lost through the negligence of the 
carrier"? In other words, did said clause cover 
liability for conversion or embezzlement? (Italics 
furnished) 

“Since the degree of care which a carrier may 
reasonably be expected to exercise in Regard to a 
particular package intrusted to it for transporta¬ 
tion is proportionate to the value of said package, 
the carrier is allowed to consider that; degree of 
care when making up its schedule of rhtes. This 

i 


i 
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is permitted upon the theory that, as more ex¬ 
pense is entailed in the exercise of a high degree 
of care than would be necessitated by the exercise 
of a lower degree of care, it is but equitable that 
the carrier should obtain more compensation in 
the one instance than in the other. Hart v. Penn¬ 
sylvania R. Co., 112 U. S. 331, 28 L. ed. 717, 5 Sup. 
Ct. Rep. 151, Pennsylvania R. Co. v. Hughes, 191 
U. S. 477, 48 L. ed. 268, 24 Sup. Ct. Rep. 132. Fol¬ 
lowing this theory, the law has permitted the car¬ 
rier to make special contracts with the shipper, in 
which the shipper, in consideration of a reduction 
in the rate which would ordinarily be charged for 
transportation of goods such as he has for ship¬ 
ment, agrees that, in case the goods are not safely 
carried to their destination, he will accept in dam¬ 
ages a sum stated, which is usually much less than 
the real value of said goods. By so doing the ship¬ 
per waives, in a measure, his common-law right 
to exact in damages the full value of the goods. 
But courts have closely scrutinized such contracts, 
and have generallv allowed the carrier to make 
them only where they provided for partial, not 
total, absolution from liability, and, further, where 
the carrier furnished consideration for such limi¬ 
tation in the form of a reduction in the usual rates. 
To such restriction the carrier impliedly submits 
when it engages in a business of a public nature. 
Liverpool & G. W. S. S. Co. v. Phenix Ins. Co. 
(The Montana), 129 U. S. 397, 32 L. ed. 788, 9 Sup. 
Ct. Rep. 469. 

“It is evident that the only way in which a car¬ 
rier mav be relieved from its common-law obliga- 
tion to pay the full value of goods lost through its 
negligence is by means of a special contract with 
the shipper, as above noted. It is also clear, ac¬ 
cording to the ordinary rules of construction, that 
such relief is only to the extent named in that con¬ 
tract. New York C. R. Co. v. Lockwood, 17 Wall. 
357^ 21 L. ed. 627. Is it possible for the carrier to 
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extend this doctrine of contractual |imitation of 
liability to cover cases where the goods are con¬ 
verted or embezzled by it f We think not. So 
great would be the opportunity for fraud that pub¬ 
lic policy will not suffer a practice s'p manifestly 
calculated to invite it. That the shipper, in a par¬ 
ticular instance, might be willing to fnake such a 
concession, does not alter the rule; it fs not within 
the power of the individual to barter away the 
right to protection inherent in the general public.” 

I 

In distinguishing the Hart case, sup fa, from the 
Adams Express Co. case, supra, it should be borne in 
mind that the case now before the Courtj is based on 
conversion, under circumstances which inc|icate a total 
disregard for the rights of Kingsbury byjthe Storage 
Company. About one month after Kingsbury notified 
the Storage Company of his ownership of the goods 
the Storage Company, without any noticp to Kings¬ 
bury, and without requiring the U. S. Vending Ma¬ 
chine Corporation to produce the warehouse receipt 
which Kingsbury had so recently exhibited! to Karrick, 
shipped the goods out of the jurisdiction t<j) a corpora¬ 
tion which had closed its Washington offic^ and which 
shortly thereafter became bankrupt. Although the 
Storage Company does not disclose it in jthe trial, it 
is only reasonable to assume that they properly pro¬ 
tected themselves against any claim to be made by 
Kingsbury. Such action on the part of the |warehouse¬ 
man is highly reprehensible and is evidence of a wil¬ 
ful or fraudulent act completely disregarding Kings¬ 
bury’s rights or gross negligence in permitting the 
goods to get beyond their control after fiotice from 
Kingsbury. 

The Federal rule is that 4 ‘a bailee * * * may limit 
his liability, except for gross negligence, wilful act or 
fraud” (Italics furnished). Interstate Copipress Co. 
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v. Agnew' 255 Fed. Hep. 508. The doctrine laid down 
in the Interstate Compress Company case was adopted 


and affirmed in the case of California and Hawaiian 


Sugar Refining Corporation v. Harris County Houston 
Ship Channel Navigation District, et al., 27 Federal 
(2d Series) 392. 

A very late and well considered state case which fol¬ 
lows the Federal rule and which seems to be on “all 
fours” with the present one is Arizona Storage & Dis¬ 
tilling Co. v. Rynning, 293 Pacific Reporter 16 (De¬ 
cided November 10, 1930) wherein a dispute arose as 
to whether or not the monthly storage charges had 
been paid by the storer. In any event the storage com¬ 
pany sold the goods, realizing more for them than the 
amount of its charges. The warehouse receipt for the 
goods contained a provision limiting the liability of 
the storage company to $50.00 a package unless a 
higher valuation was made known at time goods re¬ 
ceived. When sued for a wrongful conversion of the 
goods the storage company set up as a defense the 
provision limiting liability. 


“According to their contentions the plaintiffs 
have not lost their goods through negligence of the 
defendant or as the result of a proper sale. If 
they are right in their contention that they had 
paid all charges and owed the defendant nothing 
at the time the property was sold, they have lost 
their goods by an unlawful conversion and sale 
thereof by defendant. Whatever the rule may be 
as to the right of the warehouseman to limit his 
responsibility to a named sum inserted in the 
warehouse receipt, in case the property is lost or 
injured by reason of his failure to exercise the 
standard of care fixed by law, ive feel certain he 
cannot so limit his responsibility where lie him¬ 
self converts the property to his own use. If such 
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a limitation of liability for his own tort Were sanc¬ 
tioned, a warehouseman could well afford to specu¬ 
late on his depositors’ goods by selling them at 
their true value and then settle with the depositor 
on the basis of the limited value. A rule jthat would 
offer such opportunity or inducement td the ware¬ 
houseman should not, for reasons of public policy, 
be declared or enforced. Moreover, 4 when it is 
considered that the warehouseman’s contract obli¬ 
gates him to safely keep the deposited;goods and 
to protect them from the torts and trespasses of 
others, we think the provision in ilie contract for 
limited responsibility was never intended to cover 
loss or injury occasioned by the warehouseman’s 
torts and trespasses.’ ” (Italics ours.) 

| 

Counsel for the Storage Company, in his brief un¬ 
der the heading of limitation of liability, cites numer¬ 
ous cases. A reading of them shows that the facts are 
clearly distinguishable from those in the c4se now un¬ 
der consideration. No case is cited wherb the goods 
were converted to the use or benefit of the warehouse¬ 
man or carrier. j 

I 

III. Reply to Miscellaneous Points Made by Appellant. 

i 

i 

At the end of the brief filed on behalf of the Storage 
Company several points are made but not developed. 

It is submitted that it is immaterial whether or not 
the receiver in bankruptcy, of the U. S. "V ending Ma¬ 
chine Corporation, long after the happening of the 
facts sued on listed “ Kingsbury, Address Unknown, as 
having a note for $1,250.00 as an unsecured claim 
against the Company.” (R. pgs. 40, 41.) No such is¬ 
sue is raised by the pleadings or by thb plaintiff’s 
evidence. The real question is what notipe the Stor¬ 
age Company, not the U. S. Vending Mjachine Cor¬ 
poration, had of Kingsbury’s claim. 


I 
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The collateral note which Kingsbury got from the 
U. S. Vending* Machine Corporation had attached 
thereto several items of collateral, one was the ware¬ 
house receipt, another was a contract from Cuppett. 
The Court very properly rejected an attempt on the 
part of counsel for the Storage Company to inquire 
into the disposition of other collateral than the ware¬ 
house receipt. (R. pg*. 21.) Kingsbury became the ab¬ 
solute owner of the warehouse receipt, and sued as 
such. 

Kingsbury testified, as an owner, without objection 
being made as to his qualifications, as to the value of 
the machines converted (R. pg. 19). On cross-ex¬ 
amination, counsel for the Storage Company asked 
witness questions about the basis of his judgment as 
to value, and thus opened up inquiry on the subject 
(R. pg. 22). On re-direct, in following up the line of 
questioning initiated by counsel for the Storage Com¬ 
pany, reference was made to a Cuppett contract as an 
element considered by Kingsbury, but there is no show¬ 
ing that it is the same contract attached as collateral 
to the U. S. Vending Machine Corporation’s note, or 
that it was in fact in writing. 

It is submitted that the refusal by the Court to al¬ 
low counsel to go into prior pleadings was not error. 

» 

No allegation is made that there were inconsistent 
statements made in Kingsbury’s affidavits, but merely 
that one affidavit contained an additional allegation. 

It is submitted that the judgment below should be 
sustained. 

Respectfully submitted, 

• James C. Wilkes, 

James E. Artis, 

Attorneys for Appellee. 




